


More than two decades have passed since the IPPC Directive was adopted. It was

was repealed by Directive 2008/1, which in turn was replaced by IED.

Therefore, when dealing with the IED, we already have certain guidance on its

interpretation. As the advocate general points out, many of the rules were reproduced

in later legislation.

However, the rules on inspections in the IED are somewhat new and it is referred to 

as the first piece of EU environmental law with provisions on inspections.



Before we move to the specific requirements on the inspections, lets take a quick

glimpse on the application of the IED in practice. Across the EU member states, 

approx. 50,000 installations undertaking the industrial activities listed in Annex I of the 

IED are required to operate in accordance with a permit. Waste, metals, chemicals, 

agriculture being among the most frequent activities.



According to the Commission report on implementation of the IED from 2017, there
is not sufficient information regarding inspections. The level of information 
reported remained incomplete, in particular numerical data related to the 
number of inspections. However, the problems are evident: For example, several
Member States reported insufficient staff.

Some difficulties were reported in relation to the interpretation of definitions. At 
the same time, precise rules on technologies which should be adopted (decisions
on BAT conclusions) have been introduced lately.

This will naturally result into disputes that are likely to end up before the
national courts. 



At present, the implementation of environmental inspections at EU level is not fully 

harmonized and individual EU institutions and bodies cannot carry out inspections 

themselves, with some exceptions. However, carrying out checks is a prerequisite for 

identifying and remedying shortcomings in the application of EU law (defective 

application, non-application). At the same time, there is no dispute that the way and 

scope of controls in specific areas of EU environmental regulation differs significantly 

across Member States.

In 2001, a Recommendation of the Parliament and of the Council setting out minimum 

criteria for environmental inspections in the Member States was adopted and is the 

first formal, though non-binding, document addressed to Member States dealing with 

the requirements and operating conditions of environmental inspections. In addition to 

the necessary definitions, the Recommendation covers extensively the issues of the 

organization and conduct of inspections, inspection plans, on-the-spot checks, 

reporting and conclusions of on-the-spot checks, investigation of serious accidents, 

incidents and serious non-compliance. It also commits the Commission to review the 

implementation and effectiveness of the Recommendation as soon as possible after 

receiving reports from Member States.



The controls carried out directly by the Union institutions and bodies, in particular by 

the Commission, without the necessary consent of the Member State, appear in 

particular in areas directly linked to the functioning of the free market (competition, 

customs, economic crime).

In the area of EU environmental regulation, however, we can already observe the 

differentiated elements of the Union's interference in the controls carried out by the 

Member States. The first stage is control of control, that is to say, where the EU 

authorities do not carry out direct controls on the fulfillment of the target obligations, 

but control the national inspection system itself. One such example is Article 35 (1) of 

Directive 2010/64/EU on the protection of animals used for scientific purposes. The 

second level of EU controls are those carried out in cooperation with Member State 

authorities, but with a separate power of information. The third stage is to carry out 

direct checks by EU inspectors.

The second category of controls carried out directly by the EU authorities can be 

described as fact finding missions. These are supplementary on-the-spot checks 

following Articles 126 and 258 TFEU, which serve to clarify the facts of the case. 

However, there is a lack of sufficient legal and organizational framework to carry out 

these checks by the EU authorities, so that they are carried out only occasionally. The 

interest in their implementation is due to the fact that the Commission relies heavily 

on information provided directly by the Member State or other entities, which may not 

be complete or reliable. However, due to the absence of authorization, any official or 



scientific checks of this type must be carried out only with the prior consent of the 

Member State or the inspected person.



Uniform EU regulation of the implementation of national environmental controls has 

not yet been adopted, although partial discussions have been ongoing in this respect 

since the 1990s.

Taking environmental law broadly, it contains the most comprehensive and consistent 

regulation of national product, animal and veterinary product safety controls, which, 

after three decades of development after the turn of the century, has largely shifted 

into the content of EU regulations, industrial products.

As regards the requirements laid down in a more narrowly conceived material of 

environmental law, the conditions for carrying out national inspections are limited, 

exceptionally, to the provisions of directives and not regulations, and we can observe 

a very different approach to their legislative establishment. We will see both a wide-

ranging adjustment of inspection requirements, including specific criteria to be 

assessed, as well as a sparse adjustment, which, however, imposes wide-ranging 

obligations.



On a closer look, it is clear that Article 23 of the Industrial Emissions Directive is 

essentially a summary of the basic principles of the 2011 Recommendation of the 

Parliament and of the Council.

The former requirements in Directive 2008/1/EC were much less elaborate, merely

stipulating an obligation of the operators of installations to afford the representatives 

of the competent authority all necessary assistance.



The ratio and motives behind the comperhensive requirements on inspections in the

IED can be found in Recital 26 to the IED. Please note the effectiveness is linked to 

sufficient staff available with the skills and qualifications needed to carry out those 

inspections effectively.

Art. 3(22) provides a wide definition of environmental inspection which covers all

actions undertaken by the competent authority to check and promote compliance of 

installations with their permit conditions and, where necessary, also monitoring.



Article 23 of the Industrial Emissions Directive is relatively brief, imposing an 

obligation on Member States to set up a system for the inspection of environmental 

installations aimed at examining the full range of significant environmental effects of 

the installation concerned.

Under this provision, Member States shall ensure that operators provide all necessary 

assistance to the competent authorities for any on-site visits, sampling and collection 

of all necessary information necessary to carry out their duties under this Directive. 

Furthermore, the installation must be subject to an inspection plan, the details of 

which are also laid down in the Directive. 



Obviously, many practical aspects of inspections are not covered by the IED. For

example, the estimating the amount of emmissions or waste. In principle, it is up to 

the national law to establish detail rules on inspections.



There are two basic types of inspections established by Art. 23 of the IED: Routine 

and non-routine environmental inspections. The reoutine inspections should be based

on theinspection plan at national, regional or local level, which is regularly reviewed 

and, where appropriate, updated.



Based on the inspection plans, the competent authority shall regularly draw up 
programmes for routine environmental inspections, including the frequency of 
site visits for different types of installations. The period between two site visits 
shall be based on a systematic appraisal of the environmental risks. The IED 
stipulates the minimal set of criteria on systematic appraisal of the environmental
risks.

Non-routine environmental inspections shall be carried out to investigate serious 

environmental complaints, serious environmental accidents, incidents and 

occurrences of non-compliance as soon as possible and, where appropriate, before 

the granting, reconsideration or update of a permit.



The outcomes of the inspection must be summarised in a report which shall be made 

publicly available within 4 months of the site visit taking place. The competent 

authority shall ensure that the operator takes all the necessary actions identified in the 

report within a reasonable period.





There is a guidance on inspectins prepared by IMPEL. It might be useful for

interpretation of Art. 23 of the IED and other provisions since it describes discussions

about their meaning. Fuurthermore, a guidance on inspections in the ETS régime 

might be useful too as it shares some similar instruments and definitions. 



The guidance also provides a summary concerning the content and scope of the

inspection plans and programmes. It is however very similar to the explicit 

requirements of the IED.



The IED also focuses on penalties and requires the member states to lay down rules 

on penalties applicable to infringements of the national provisions adopted pursuant 

to this Directive and ensure that they are implemented. Those penalties should be 

effective, proportionate and dissuasive.

Member States shall notify the implementing provisions to the Commission but are 

not subject to reports provided by the Commissions. It is assumed that there are large

differences among the member states as regard sanctions but comperhensive reports

or other data are not available.



Since the IED requires the member states to introduce effective sanctions for

infringements of the national implementing procisions, it is necessary to first

determine the key enforcable provisions of the IED.



There are many aspects of liability that deserve some attention in relationship to 

environmental protection.

Similarly to the national law, the EU penal law is based on the criminal law principles. 

For example, the nullum crimen nulla poena requires that both crime and punishment 

must be defined by law. However, some difficulties may arise if the substance of the

crime is based on EU law which is challenged at the court. Currently, there are two

proceedings regarding the best avilable techniques. If successful, the actions may

impact national proceedings based on breach of these BAT techniques. 



The basis for the liability under the IED Directive is provided by the Directive 

2008/99/EC on the protection of the environment through criminal law which lists the

„old“ IED Directive in the list of the legislation which entail an obligation for member

states to introduce a systém of criminal liablity. Furthermore, it provides a list of

activities which must be considered crime in the member states. There are some

activities related to operation of a large fascility under the IED.



And the 2008/99/EC directive also lprovides that the crime should be constituted by 

the operation of a plant in which a dangerous activity is carried out or in which 

dangerous substances or preparations are stored or used and which, outside the 

plant, causes or is likely to cause death or serious injury to any person or substantial 

damage to the quality of air, the quality of soil or the quality of water, or to animals or 

plants

As regards penalties, the directive only requires that the offences are punishable by 

effective, proportionate and dissuasive criminal penalties



From the wider scope, the Member States have a general obligation to take all 

appropriate general or specific measures to fulfill obligations arising from the Treaties 

or from acts of the institutions of the Union. The CJEU not only implies a general 

requirement arising from the principle of non-discrimination that infringements of EU 

law must be treated by national authorities with the same care as the implementation 

of the corresponding national legislation, but also requires that the sanctions in place 

be effective, proportionate and dissuasive.

The EU has harmonised the conditions of the two liability systems more consistently -

criminal liability under Directive 2008/99 / EC and environmental damage under 

Directive 2004/35/EC. Besides, there are specific requirements on penalties

embodied in particular directives.



The studies on penalties in environmental protection suggest that there is a huge

variability of sanctions among the national systems. At the same time, some e specific

of environmental liability can be recognised. For example, there is often a shared 

competence among multiple authorities

and frequently, there are even multiple offenders.



As a general practice, the national legislation provides a range of fines depending 

mainly on severity of the offence and its effect on the environment. The list of the

sanctions or additional administrative measures adopted by the EU member states is

very long.



In the vast majority of Member States, criminal sanctions are combined with sectoral

legislation. As a primary penalties, imprisonment or fine are used.



Lets take a look at various aspects of liability and punishment.

The official policy of the EU puts a strong emphasis on stimulating the use of criminal 

enforcement and – at the same time – aims at strengthening enforcement systems 

that rely strongly on administrative enforcement. The Member States, by transposing 

the Environmental Crime Directive have to attach to the existing prohibitions some 

criminal sanctions. Very often, they keep a combination of criminal and administrative 

punishment which should achieve that only the offenders who commit the most 

severe and harmful violations should be criminally prosecuted, while less serious 

offences can be dealt with using administrative enforcement.

Simultanousy, the ECHR protection applies to criminal liability. 



Not every breach of a legal obligation constitutes a criminal act. Whether an unlawful 

act can be considered a crime, depends on domestic legislation and the specific 

circumstance of the individual case. The criterion according to which the legislator 

usually differentiates between administrative and criminal sanctions is the 

seriousness or gravity of the attack and the degree of damage or endangerment.

Legislation in the numerous Member States provides a range of administrative fines, 

depending mainly on the severity of the offence and its effect on the environment. The 

additional administrative measures include restriction, suspension or prohibition/ban 

of the activity; cancellation of the licence or restriction of its terms; seizure of tools, 

machinery and equipment; suspension of the right to obtain subsidies or other 

benefits issued by national or European public authorities or services; loss of tax 

benefits, credit benefits and credit financing acquired prior to the offence; imposition 

of rectification or corrective measures on the operator; closure of the installation 

concerned etc.

Ever since the Engel judgment (Engel and Others v. the Netherlands, 5100/71; 

5101/71; 5102/71; 5354/72; 5370/72), the ECtHR has clarified that the national label 

is not the only criterion to assess the nature of an afflictive measure, and even a 

formally administrative measure could be considered criminal in nature.

The CJEU has taken into consideration the case-law of the ECtHR, particularly as 

regards the assessment of the criminal nature of a sanction. Most remarkably, it has 



paid increasing attention in order to define what amounts to ‘idem’, i.e. the material 

conduct and not the legal classification, notwithstanding that Protocol No. 7 ECHR 

refers to ‘offence’ instead of facts (see Zolotukhin v. Russia, 14939/03, para. 33-38).

The administrative sanctions might in effect turn out as punitive as criminal measures. 

A criminal sanction may take the form of even rather low fines or administrative 

measures (for example revocation of the planning permit in Morscher, 54039/00, from 

the CJEU case law, see C-45/08, Spector Photo Group and C-60/12, Baláž).

Criminal sanctions, both criminal (in a strict sense) and administrative trigger the 

safeguards provided by criminal law including the principles of legality and the right 

not to be prosecuted or punished twice for the same offence (ne bis in idem).



Principle of legality is protected by ECHR and, according to the CJEU, is one of the 

general principles of EU law. It precludes imposing sanction not recognised in the 

national law (see C-549/0,9 Arubis Bulgaria). To constitute a crime, it requires a clear 

and unambiguous legal basis (C-210/00, Käserei Champignon Hofmeister). This may 

present a difficulty if the national environmental law implements the EU law with its 

autonomous definitions.



For example, see the opinion of the General Advocate in C-624/17, Tronex, para 51:

“It is reasonable to question, however, whether the concept of waste is defined with 

sufficient precision to justify a criminal penalty in the main proceedings. In accordance 

with the first sentence of Article 49(1) of the Charter of Fundamental Rights, after all, 

much importance is attached, both in the EU legal order and in national legal 

systems, to the requirements which the principle of the legality of criminal offences 

and penalties (nullum crimen, nulla poena sine lege) imposes with respect to 

foreseeability and precision.”





As a general rule, the meaning and scope of terms for which EU law has no definition 

must be determined in accordance with their normal meaning in the current language, 

taking into account the context in which they are used and the objectives pursued by 

the legislation of which they are based. included. While the objective of EU 

environmental legislation is not disputed, it is no longer a simple task to determine the 

usual meaning of an expression in everyday language.

On the other hand, there is undoubtedly an interest in the use of uniform terminology 

across EU legislation, particularly when problems of interpretation may further deepen 

the diversity of language versions. According to the CJEU, the need for a uniform 

interpretation of the different language versions of a provision of EU law requires that, 

in the event of a difference between the language versions, the provision in question 

be interpreted not only with regard to the purpose of the legislation but also its general 

scheme.



Another example is the judgment in Case C-585/10 (Møller), in which the CJEU dealt 

with the interpretation of the term 'sow' within the meaning of the then IPPC Directive. 

The farmer, who was ordered to reduce the size of the establishment to a maximum 

of 750 sows, argued that a distinction should be made between gilts and sows. 

According to him, the term 'sow' refers only to adult female pigs after the first 

farrowing, whereas the term 'gilts' refers to an embedded adult female pig before the 

first farrowing. 



His breeding consists of 875 sows less than one year old, which was confirmed by 

the inspection investigation. The CJEU accepted the view of the national 

administration that the purpose of the IPPC Directive is to protect the environment 

and there is no reason to consider that the gilts pollute less than sows or otherwise 

pollute the environment.



The right not to be prosecuted or punished twice for the same offence (ne bis in idem) 

is a fundamental principle of criminal law. At the European level, the ne bis in idem

principle is enshrined in Art. 4 of Protocol No. 7 to the ECHR and in Art. 50 of the EU 

Charter of Fundamental Rights. Under both legal texts, the following four elements 

are necessary to trigger its application: 1) two sets of proceedings of criminal nature 

(bis), 2) concerning the same facts (idem), 3) against the same offender, and 4) a final 

decision.

Until 2016, the jurisprudence of both courts on ne bis in idem aligned towards a 

higher level of protection, covering both administrative and criminal punishment. In 

practice, however, several countries provide for a combination of administrative and 

criminal responses to similar violations of substantive regulations. Not only have they 

introduced a combined system of criminal and administrative liability (see above) but 

a combination of the two serves for adequate protection of the environment. In some 

countries, more administrative bodies have the competence to deal with the unlawful 

act, each on different grounds. For example, destruction of a riverbank can be 

punished by both the water protection authority and the nature protection authority, 

each acting on a different legal ground. This fragmented architecture of enforcement 

can be justified by the fact that each type of sanction pursues a different goal, that 

administrative penalties better comply with demands of speediness and effectiveness, 

and that previous administrative sanctions would prevent otherwise criminal 

investigations against organised criminal networks.



Starting with the landmark decision of the ECtHR in A and B v Norway (24130/11 and 

29758/11), followed most notably by the three CJEU 2018 decisions in C-524/15, 

Menci, C-537/16, Garlsson, C-596/16 and C-597/16, Di Puma and Zecca, all dealing 

with the so-called double-track enforcement regimes, the ne bis in idem principle has 

been seriously modified.

The courts concluded that the duplication of punitive sanctions does not necessarily 

violate the ne bis in idem principle provided there is a precise mechanism of 

coordination between criminal and administrative enforcement at national level, e.g. a 

mechanism precluding the continuation of administrative proceedings if there are 

some elements that justify the application of criminal law, and vice-versa.



In practice, fines are by far the most commonly used sanction for environmental 

offences and it is sporadic for prison sentences to be issued. The level of sanctions 

for specific crimes differs significantly among the Member States. Consequently, in a 

situation in which there are different regulatory frameworks, criminals are likely to 

operate under the jurisdiction of the one that has the least stringent rules and 

sanctions.  

Nevertheless, the Member States are under a general obligation to take all measures 

necessary to ensure that EU law is applied and enforced effectively and that its effet

utile is achieved. They have to ensure that infringements of EU law are penalised 

under conditions, both procedural and substantive, which are analogous to those 

applicable to violations of national law of a similar nature and importance and which, 

in any event, make the penalty effective, proportionate and dissuasive (see opinion of 

GA in C-304/02 Commission v France).



This general requirement is further specified in the secondary EU law including the 

Environmental Crime Directive requires which requires certain offences to be 

punishable by effective, proportionate and dissuasive criminal sanctions. The 

directive does not stipulate types or levels of penalties. The Member States are 

provided with the degree of flexibility regarding determining the quantity and quality of 

sanctions. Moreover, a plethora of EU environmental directives require the Member 

States to establish 1) effective system of sanctions, or 2) effective system of sanctions 

with particular sanctions and measures such as withdrawal of permit, or actions to 

ensure that compliance is restored within the shortest possible time. Once again, the 

sanctions have to be effective, proportionate and dissuasive.



How should the requirement that sanctions be effective, proportionate and dissuasive 

be interpreted? According to the study conducted in 2011 for the application of the 

Industrial Emissions Directive (Milieu Ltd. Provisions on penalties related to 

legislation on industrial installations), efficiency of the sanction is linked to the ability 

to achieve the Union's regulatory target, proportionality requires taking into account 

the seriousness of the negotiations and assessing the level of sanction sufficient to 

achieve the desired objectives. Deterrent sanctions should encourage the perpetrator 

not to repeat his actions and discourage other persons from doing so. 



In practice, all these criteria overlap largely, since the penalties must be proportionate 

to the gravity of the infringements they penalise, in particular by ensuring a substantial 

deterrent effect, while respecting the general principle of proportionality. A non-

dissuasive sanction can generally not be effective either. For example, see C-494/01 

Commission v Ireland, para 106: “Unscrupulous operators are thus encouraged, on 

making a simple financial calculation, to continue their illegal activities, while their 

competitors who comply with the Directive’s requirements are penalised.”



In most cases, the CJEU does not go into the assessment of a specific sanction and 

either merely states what the sanction is under national law or refers the evaluation of 

proportionality to the national courts (see C-535/15 Pinckernelle). 



However, it provides the national courts with particular guidelines as to the aspects of 

the unlawful behaviour that should be taken into account in determining the amount of 

the fine.



In its judgment in Case T-177/12 (Spraylat v ECHA), the General Court considered 

that the administrative fee imposed for the submission of false information when 

registering a chemical was disproportionate. The disproportionality was mainly due to 

the ratio of the fee to the amount that could be recovered on the basis of an incorrect 

declaration (EUR 720).



However, the actual ratio of the amount of the fee to the amount received is not 

decisive, it is necessary to take into account its deterrent effect as well as the 

personal circumstances of the companies applying for registration. As the General 

Court concluded in its judgment in Case T-392/13 (La Ferla v Commission and 

ECHA), the amount of the administrative fee may not be the same for all applicants, 

but may take account of their size.



The system of accountability itself, even if it stands otherwise in terms of the 

principles of punishment, may run counter to the principles of environmental 

protection which it must fulfill.

Typically, it will be the polluter pays principle, which leads to the internalisation of 

environmental protection costs - for example, the recent judgment in Case C-129/16 

(Túrkevei Tejtermelő Kft.). 



In that regard, the Court dealt with the Hungarian legislation providing for joint liability 

for environmental damage to the owner of the land affected by the pollution and the 

polluter, without requiring proof of a causal link between the conduct of those owners 

and the damage found. It concluded that EU law does not preclude such legislation.







The amount of the sanction should not go beyond what is necessary in order to 

achieve the objectives of ensuring a high level of protection of the environment and 

human health, taking into account all the factual and legal circumstances of the case 

(see also a similar case C-69/15, Nutrivet: “the national court is required, in the 

context of the review of the proportionality of such penalty, to take particular account 

of the risks which may be caused by that infringement in the field of protection of the 

environment and human health”).





In C-487/14 (Total Waste Recycling), the CJEU assessed the proportionality of the 

fine imposed by the Inspectorate for breach of waste shipment legislation. The fine 

was imposed on a transport company, which used a different border crossing point 

than agreed by the competent authorities. The fine was equal to a penalty imposed in 

the complete absence of the transportation permit. According to the CJEU, the 

national court should assess whether the amount of the sanction reflects, in particular, 

the risks of harm which may be caused by specific conduct in the field of the 

environment and human health. 










