


In Case C-664/15 Protect Natur-, Arten- und Landschaftschutz Umweltorganisation, the 
CJEU held that the environmental NGOs must be able to access the court to challenge a 
decision approving a project which may be in breach of an obligation laid down in the 
Water Framework Directive.



Most notably, the Court confirmed that individuals who are “directly concerned ” by a decision 
that breaches Article 4 of the WFD by virtue of the fact that they “legitimately use” the body of 
water in question, must have standing to challenge that decision. The Court also provided useful 
clarifications on standing for individuals under Article 11 of the EIA Directive, particularly in 
Member States that make standing conditional on the impairment of a right, and the interaction 
between the assessments of water quality required under the WDF and the EIA procedure.



The Court confirmed that the public is not in a position to participate meaningfully in the 
decision-making process if it has not been given access to the information necessary to assess 
the impact of the project on the water bodies concerned. This statement does not go as far as 
the Advocate General, who opined that each of the procedural guarantees laid down in Article 6 
EIA Directive must be considered as substantive individual rights. Nevertheless, it is a strong 
indication that the failings in the public participation procedure described above deprived the 
applicants of their right to participate in the decision-making process.

As to the question of whether the individuals in this case were “directly concerned” by the WDF 
provisions relating to groundwater, the Court stated one of the objectives of the WDF, including 
Article 4 thereof, is to protect groundwater as a resource for legitimate human use. Therefore, 
because violations of the obligations in Article 4 are liable to affect such use, the individuals with 
a right to use the body of groundwater in question are directly concerned by a breach of those 
obligations.



In C-197/18 Wasserleitungsverband Nördliches Burgenland and Others, the CJEU held 
the individuals concerned including municipalities must be able to requests to have the 
Nitrate Action Programme Regulation amended.



As regards access to justice, the CJEU confirmed direct effect of numerous EU 
directives in line with Art. 9(3) of the Aarhus Convention which requires that "members of 
the public have access to administrative or judicial procedures to challenge acts and 
omissions by private persons and public authorities which contravene provisions of its 
national law relating to the environment." As a consequence, both individuals and 
environmental NGOs should be able to challenge administrative acts based on EU 
environmental law before the national courts. Moreover, the legal form of these acts 
cannot, in principle, prevent the individuals from access to justice (Case C-237/07 
Janecek). In Case C-404/13 ClientEarth, the CJEU held that EU law (Art. 23 of Directive 
2008/50) imposes a clear obligation to establish an air quality plan that complies with 
certain requirements; an obligation capable of being relied on by individuals as against 
public authorities.



The scope of judicial review is a key element of an effective system of judicial review 
as it determines how national judges will assess the legality of contested decisions, 
acts and omissions. As regards the intensity of scrutiny/standard of review, under 
Article 9(2) and Article 9(3) of the Aarhus Convention, Member States are to ensure an 
effective judicial review of the substantive and procedural legality of decisions, acts 
and omissions falling within the scope of these provisions, even if EU secondary 
legislation does not make any explicit reference to a standard of review that covers 
both of these aspects of legality. In particular, procedural legality relates to:
i.whether the public authority concerned had the legal power to make the decision, 
act or omission being contested;
ii.whether the public authority fully and correctly followed a procedure laid down for 
adopting the contested decision, or act, for example a procedure requiring 
consultation of the public;
iii.whether the decision, or act can be found in the correct form.







For interpretation of the water management requirements, judgements delivered in both 
preliminary reference procedure and infringement procedure might be helpful, even thou 
the latter are not binding era omnes. 



To illustrate requirement to achieve effective regulation of air quality, the CJEU asks the 
national court to order any measure necessary (and available to the national court) to 
bring the air pollution plan into line with EU air quality legislation.



The national court must be able to provide full review of the facts to take all necessary 
measures against the national authority concerned. This means, for eaxmple, to review 
the choice of location of air quality measuring stations and to take all necessary 
measures against the national authority concerned. 



The general requirements of EU law implementing Art. 9(4) of the Aarhus Convention 
are not directly applicable but still it is for the national court to give an interpretation of 
national procedural law which, to the fullest extent possible, is consistent with the Aarhus 
Convention (usually by using the instruments available already in the national law). No 
direct application is then needed.



In extreme cases, the requirement of effectiveness translates into compensation if other 
remedies cannot be used (for example, in this case, for their conflict with constitutional 
rights).










