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Art. 6 of the Habitats Directive has been the subject of extensive jurisprudence by the 
CJEU. Therefore, many questions have already been clarified, but some points may still 
require a reference to Luxembourg. 
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This slide aims to illuminate the background of the author and original presenter of this 
presentation. There is no need for others to retain it.

Article 252 TFEU

The Court of Justice shall be assisted by eight Advocates-General. Should the Court of 
Justice so request, the Council, acting unanimously, may increase the number of 
Advocates-General. 

It shall be the duty of the Advocate-General, acting with complete impartiality and 
independence, to make, in open court, reasoned submissions on cases which, in 
accordance with the Statute of the Court of Justice of the European Union, require his 
involvement.

Remarks: 

The Council has decided to increase the number of AGs to eleven.

The AG is not assigned to any particular chamber of the court. She does not participate 
in the deliberations of the judgment. 
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Self-Explanatory
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Self-Explanatory
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Self-Explanatory
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Content of the presentation
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Structure of the presentation
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The option to derogate applies to specific provisions of the Birds Directive, listed on this 
slide.
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However, there are other obligations of the Birds Directive, listed on the slide, that are 
not covered by Art. 9.
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Art. 5 is the most important provision for derogation under Art. 9.
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Art. 5 protects all European bird species, not only the imperial eagle, but also the dove, 
the crow or the sparrow.

The main prohibitions of Art. 5 all target deliberate actions. A natural reading of these 
prohibitions would be that only intentional effects are covered, e.g. hunting or measures 
to fight pests. 

However, in the context of Art. 12 of the Habitats Directive that has very similar 
prohibitions the Court adopted a broader reading: accepting the possibility of a 
prohibited action, e.g. killing or disturbing, is sufficient to be considered deliberate. The 
case was about snares that were intended to hunt foxes, but could have caught strictly 
protected otters as well. The Commission lost because it was unlikely that otters were 
present in the area when the snares were allowed. Conversely, in the earlier first caretta 
caretta case (Commission v Greece, C-103/00, EU:C:2002:60, paras 36 and 39) the Court 
has categorised as deliberate disturbance within the meaning of Article 12(1)(b) of the 
Habitats directive matters such as the use of mopeds on a beach notwithstanding 
warnings as to the presence of protected sea turtles’ nests and the presence of pedalos 
and small boats in the sea area of the beaches concerned.

There is no ECJ jurisprudence yet whether this finding can be transposed to Art. 5 of the 
Birds Directive, but the German courts already work on the basis of such a transposition. 
It is problematic because Art. 5 of the Birds Directive covers all European Birds, including 
very common species, while Art. 12 of the Habitats Directive is limited to very rare 
species.
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In the practice of the Court Art. 7 is also very important for derogation under Art. 9.

Certain species may be hunted under the Birds Directive, but hunting is subject to strict 
limits. Member States have tried to derogate from these limits to extend opportunities 
for hunting.
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These two requirement aim to ensure that in practice the conditions of a derogation are 
respected. They must all be laid down in the national implementing legislation and, 
moreover, it is clear that the competent authority must prove respect of these 
conditions.
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The absence of alternatives is an important condition for any derogation. If there are 
other ways to address the objective in question that are less harmful to birds these must 
be employed instead.

The extension of hunting periods repeatedly was dealt with by the Court and it is only 
permissible if necessity can be demonstrated. There would be no necessity if the sole 
purpose of the derogation authorising hunting were to extend the hunting periods for 
certain species of birds in territories which they already frequent during the hunting 
periods fixed in accordance with Art. 7 of the Directive. 
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The absence of alternatives is not limited to a mere test of necessity. It must also 
examined whether the objective of the derogation is more important than the impact on 
the objectives of the Directive. 

For example, disturbing a very limited number of specimens of a very common bird, eg. 
the dove, for reasons of hygiene is probably justified, but killing a breeding specimen of 
a very rare species, eg. the imperial eagle, to obtain a trophy probably wouldn‘t justified.
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In practice it will be necessary to clearly identify the objective of the derogation, 
consider possible solutions, including the effectiveness of the different alternatives and 
finally balance the expected achievement of the objective with the impact on the 
objectives of the Directive, that is the conservation of bird populations.

The need to rely on objective scientific facts has repeatedly been highlighted by the 
Court (eg. WWF Italia and others, EU:C:2006:378, para 28). Moreover, it is a guiding 
principle of EU environmental policy (cf. Art. 191(3) TFEU).
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Self-explanatory
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With regard to serious damage to crops, livestock, forests, fisheries and water, there is 
some jurisprudence in the context of non-conformity of transposition.
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Judicious use has mostly been debated with regard to recreational hunting. This 
objective can effectively justify derogations.
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As for “small numbers” and references to the ORNIS committee, this is a scientific 
committee set up under the original Birds Directive. A number that has been suggested 
by the committee to satisfy the condition 1 % of the annual mortality of the population 
concerned. 

Naturally, this is not legally binding, but the Court has considered it an element of 
scientific proof. 

When Malta contested this threshold for the very common species quail and turtle dove 
the Court did not address this issue (Cf. COM/Malta, EU:C:2009:535).

In any event, the practical application of this criterion requires scientific expertise. This 
must be integrated into the decision-making process, as the Court has highlighted in 
WWF Italia.
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This derogation already integrates control and review. While this is at least implicit in the 
other derogations and taken up by Art. 9(2)(e) where control are mentioned, here it is 
spelled out and therefore implies stricter control and review.
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Art. 9(2) aims to guarantee that the power to derogate is only applied under the 
conditions set out in Art. 9(1) by requiring that Member State legislators specify these 
conditions with regard to the derogations they intend to enable. In a way, this provision 
facilitates review whether the conditions for derogation have been properly transposed 
and frees the Commission and the Court from interpreting Art. 9(1) with regard to the 
elements that require explicit transposition.
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There is not really much jurisprudence yet on Art. 6(1) of the Habitats Directive though 
the pending case could help to improve our understanding.

I would expect that MS enjoy more discretion with regard to Art. 6(1) than under Art. 
6(2) and (3) because the standard of reasonable doubt cannot be applied to active 
conservation measures. It unlikely that any active conservation measure will be subject 
to reasonable doubt. Therefore, under this strict standard no conservation measure 
could be applied. However, there are many habitat types that depend on active 
conservation measures. (cf: Christoph Sobotta, The European Union legal boundaries for 
semi-natural habitats management in Natura 2000 sites, Journal of Nature Conservation 
(online 18.7.2017, doi: 10.1016/j.jnc.2017.07.003)
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