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The EU has been committed to the protection of nature since the adoption of the 
Birds Directive in April 1979. It provides comprehensive protection to all wild bird 
species naturally occurring in the Union. 
The Habitats Directive was adopted in 1992 to help maintain biodiversity. It protects 
over 1000 animals and plant species and over 200 types of habitat. It also established 
the EU-wide Natura 2000 network of protected areas. 
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The Birds Directive 

Europe is home to more than 500 wild bird species. But at least 32 % of the EU's bird 
species are currently not in a good conservation status. The Birds Directive aims to 
protect all of the 500 wild bird species naturally occurring in the European Union. 

Often migratory, wild bird species can only be protected by cooperating across 
borders. Urban sprawl and transport networks have fragmented and reduced their 
habitats, intensive agriculture, forestry, fisheries and the use of pesticides have 
diminished their food supplies, and hunting needed to be regulated in order not to 
damage populations. Concerned with their decline, Member States unanimously 
adopted the Directive 79/409/EEC in April 1979. It is the oldest piece of EU legislation 
on the environment and one of its cornerstones. Amended in 2009, it became the 
Directive 2009/147/EC PDF. 

Habitat loss and degradation are the most serious threats to the conservation of wild 
birds. The Directive therefore places great emphasis on the protection of habitats for 
endangered and migratory species. It establishes a network of Special Protection 
Areas (SPAs) including all the most suitable territories for these species. Since 1994, 
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all SPAs are included in the Natura 2000 ecological network, set up under the 
Habitats Directive 92/43/EEC. 

The Habitats Directive 

The Habitats Directive ensures the conservation of a wide range of rare, threatened 
or endemic animal and plant species. Some 200 rare and characteristic habitat types 
are also targeted for conservation in their own right. 

Adopted in 1992, the Council Directive 92/43/EEC of 21 May 1992 on the 
conservation of natural habitats and of wild fauna and flora aims to promote the 
maintenance of biodiversity, taking account of economic, social, cultural and regional 
requirements. It forms the cornerstone of Europe's nature conservation policy with 
the Birds Directive and establishes the EU wide Natura 2000 ecological network of 
protected areas, safeguarded against potentially damaging developments. 

The Birds and Habitats Directives have had to evolve to reflect successive 
enlargements of the European Union. We provide a summary of the changes made to 
the two directives in order to reflect the impact of enlargement. A consolidated 
version of the directive includes the latest versions of the annexes. 

The Interpretation Manual of European Union Habitats - EUR28 aims to help clear any 
ambiguities in the interpretation of the Annex 1 of the directive by developing 
common definition for all habitat types. 
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Two main obligations derive from both directives for the Member States:
From the Birds Directive to classify the Special Protection Areas (SPAs) and to 
establish a general protection system for all species (together with derogations).
From the Habitats Directive to classify Special Areas of Consarvation (SACs) and to 
establish a strict protection regime for habitats and species.

The main difference between these pieces of legislations concerns the measurement 
of the obligations. 
In Birds Directive there is the obligation to maintain the population of birds (no 
regression principle), whereas in the Habitats Directive, which is much more 
comprehensive providing for an overall protection of sites and species, the focus is on 
maintaining the favourable conservation status.   
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Birds directive does not cover birds that are born in captivity. 
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Natura 2000 

Stretching over 18 % of the EU’s land area and almost 6 % of its marine territory, it is 
the largest coordinated network of protected areas in the world. It offers a haven to 
Europe's most valuable and threatened species and habitats. 
Natura 2000 is a network of core breeding and resting sites for rare and threatened 
species, and some rare natural habitat types which are protected in their own right. It 
stretches across all 28 EU countries, both on land and at sea. The aim of the network 
is to ensure the long-term survival of Europe's most valuable and threatened species 
and habitats, listed under both the Birds Directive and the Habitats Directive.

Natura 2000 is not a system of strict nature reserves from which all human activities 
would be excluded. While it includes strictly protected nature reserves, most of the 
land remains privately owned. The approach to conservation and sustainable use of 
the Natura 2000 areas is much wider, largely centered on people working with nature 
rather than against it. However, Member States must ensure that the sites are 
managed in a sustainable manner, both ecologically and economically.
On our pages, you will find more information about how the network was 
established, where the Natura 2000 sites are located, how they are managed and 
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how Member States can better protect nature by working together across Europe. 
The European Commission's biogeographical process provides a co-operation 
platform to stakeholders and managers of the Natura 2000 network. You can also 
read our guidance documents on the Natura 2000 network management, access its 
Communication Platform and find out about the Natura 2000 awards.
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Special Protection Areas (SPAs) are strictly protected sites classified in accordance 
with Article 4 of the EC Birds Directive, which came into force in April 1979. They are 
classified for rare and vulnerable birds (as listed on Annex I of the Directive), and for 
regularly occurring migratory species. The European Commission's website hosts a 
full copy of the Directive 2009/147/EC on the conservation of wild birds (Birds 
Directive) (the codified version of Council Directive 79/409/EEC as amended), within 
which all the Articles and Annexes (including amendments) are given, along with 
useful interpretation information.  

Member States designate Special Protection Areas (SPAs) according to scientific 
criteria such as ‘1% of the population of listed vulnerable species’ or ‘wetlands of 
international importance for migratory waterfowl’. While Member States may choose 
the most appropriate criteria, they must ensure that all the ‘most suitable territories’, 
both in number and surface area, are designated. Site specific data are transmitted to 
the Commission using Standard Data Forms.
Based on the information provided by the Member States, the European Commission 
determines if the designated sites are sufficient to form a coherent network for the 
protection of these vulnerable and migratory species. These sites then become an 
integral part of the Natura 2000 network.
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Under the Habitats Directive 
The choice of sites is based on scientific criteria specified in the directive, to ensure 
that the natural habitat types listed in the directive's Annex I and the habitats of the 
species listed in its Annex II are maintained or, where appropriate, restored to a 
favourable conservation status in their natural range.

Member States first carry out comprehensive assessments of each of the habitat 
types and species present on their territory. They then submit lists of proposed Sites 
of Community Importance (pSCIs). Site specific data are transmitted to the 
Commission using Standard Data Forms and must include information such as the size 
and location of the site as well as the types of species and/or habitat found on this 
site and warranting its selection.
Based on the proposals provided by the Member States, scientific seminars are 
convened for each biogeographical region (Alpine, Atlantic, Black Sea, Boreal, 
Continental, Macaronesian, Mediterranean, Pannonian and Steppic).

Once the lists of Sites of Community Importance (SCIs) have been adopted, Member 
States must designate them as Special Areas of Conservation (SACs), as soon as 
possible and within six years at most. They should give priority to those sites that are 
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most threatened and/or most important for conservation and take the necessary 
management or restoration measures to ensure the favourable conservation status of 
sites during this period. 
The Commission updates the Union SCI Lists every year to ensure that any new sites 
proposed by Member States have a legal status
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Two different tracks for the classification procedure. 
As regards Habitats Directive, because it covers all sites and species & protects 
common heritage, it was important to have this dialogue between Member States 
and the Commission (1st and 2nd stage of the scheme).
The requirements under the Birds Directive are lower; only notification by Member 
States. 
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Article 4(1) of Council Directive 79/409/EEC of 2 April 1979 on the conservation of 
wild birds requires Member States to classify in particular the most suitable 
territories in number and size as special protection areas (SPAs) for the conservation 
of bird species mentioned in Annex I to the Directive, taking into account their 
protection requirements in the geographical sea and land area where this Directive 
applies. The Court of justice has confirmed that while the Member States have a 
certain margin of discretion in the choice of SPAs, the classification of those areas is 
nevertheless subject to certain ornithological criteria determined by the Directive 
(see Case C-355/90 Commission v Spain). It follows that the Member States’ margin 
of discretion in choosing the most suitable territories for classification as SPAs does 
not concern the appropriateness of classifying as SPAs the territories which appear 
the most suitable according to ornithological criteria, but only the application of 
those criteria for identifying the most suitable territories for conservation of the 
species listed in Annex I to the Directive. Consequently, Member States are obliged to 
classify as SPAs all the sites which, applying ornithological criteria, appear to be the 
most suitable for conservation of the species in question (case C-3/96 Commission v. 
Netherlands).

19



While there are no specific provisions related to the declassification or redesignation
of areas, some conclusions may still be drawn. Article 4 requires MS to designate 
special protection areas for bird conservation if such is necessary on the basis of 
scientific reasons, which first of all requires that the listed birds have their habitat in 
the area. In this regard, Article 4 also states that “Trends and variations in population 
levels shall be taken into account as a background for evaluations.” Consequently, if 
there is no scientific reason to protect the area – in a practical sense meaning that 
the area is no longer habitat for birds listed in Annex I of the Birds Directive – then MS 
should not keep the protection status. As all the measures shall be reported to the 
Commission, there is a chance to review such changes in protection status. Still, there 
is no specific procedure or measure which addresses declassification or redesignation
of areas. 

A few cases from the European Court of Justice (ECJ) may shed further light on 
declassification and redesignation under the Birds Directive. The C-57/89 (EC 
Commission vs. Germany) is a landmark decision of the ECJ for the Birds Di
rective. In the area subject to dispute – the Ostfriesische Wattenmeer, a wetland of 
international importance under the Ramsar Convention – Germany designated a 
protected area. Some years later in the areas of Rysumer Nacken, Germany disposed 
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of dredged material from the Ems, and in Leybucht, a bay of some 2800 hectares 
within the Wattenmeer, Germany decided in 1985 to increase the existing dike in the 
area. Both actions allegedly had a harmful effect on the habitat protected under the 
Birds Directive, but Germany claimed they were necessary to mitigate flooding and 
protect coastal structures. The Commission initiated an infringement case against 
Germany. 

The Court stated that although MS have a certain discretion with regard to the choice 
of the territories which are most suitable for special protection areas, they do not 
have the same discretion in modifying or reducing the extent of the areas, since they 
have themselves acknowledged in their declarations that those areas contain the 
most suitable environment for the species listed in annex I of the Birds Directive. It 
follows that the power of MS to reduce the extent of a special protection area can be 
justified only on exceptional grounds. Those grounds must correspond to a general 
interest which is superior to the general interest represented by the ecological 
objective of the Directive. In this case, the Court held that the danger of flooding and 
the protection of the coast constitute sufficiently serious reasons to justify the dike 
works and the strengthening of coastal structures as long as those measures are 
confined to a strict minimum and involve only the smallest necessary reduction of the 
special protection area. Some details are clarified in Case C-44/95 (’Lappel Bank’) 
about the margin of discretion of the MS to modify or reduced habitat protected 
under the Birds Directive, which the Court rules is very narrow. This is a preliminary 
ruling case, in a legal dispute between Regina v Secretary of State for the 
Environment ex parte Royal Society for the Protection of Birds. The essence of the 
ruling is that “...a Member State may not, when designating an SPA and defining its 
boundaries, take account of economic requirements which may constitute imperative 
reasons of overriding public interest of the kind referred to in Article 6(4) of the 
Habitats Directive” (paragraph 42). 
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Self-explanatory.

-Appropriate management plans are complicated in their implementation because 
they pre-suppose clear and concrete conservation objectives and are designed for 
specific areas. 
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Further clarifications of the “conservation measures” through the lens of the relevant 
CJEU case law. 
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Self explanatory
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The first case refers to the “circulaires” (administrative circulars), which was mainly 
used by France for the implementation of the Natura 2000 Network at the very 
beginning. 
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Need for having an appropriate impact assessment procedure, framework and 
exceptions
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Leigislation

27



-The specific meaning of “plan or project” is not clear, mainly because there is no 
definition. The definition of the EIA Directive covers activities that will certainly be 
projects, but it should not be considered exhaustive. 
-The condition for an appropriate assessment (AA) is that the measure in question is 
likely to have a significant effect. The CJEU has interpreted the term “likely” in the 
light of the precautionary principle. Precaution requires that an assessment is 
conducted if there is reasonable doubt as to the absence of significant effects. If 
there is such doubt it must be refuted or confirmed by the assessment to ensure that 
the site is not affected. Mere assumptions are not sufficient to exclude effects, in 
particular at this stage. The significance of potential effects depends on the 
conservation objectives of the sites. Only effects relevant to the objectives can be 
significant, but if they are relevant they will also be significant.
-Issues examined in an AA:
Description of the plan or project, description of the baseline condition when it is 
relevant to the conservation objectives and integrity of the Natura 2000 site including 
soil, water, flora, fauna, climate and relationships between them, identification of 
impacts and assessment of their significance.
Findings of the AA must be recorded and reported
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-Article 6(4) thus imposes 3 conditions for carrying out a plan or project despite a 
negative AA

Absence of alternative solutions
Imperative reasons of overriding public interest (IROPI)
Obligation to carry out compensatory measures

-Imperative reasons of overriding public interest (IROPI) 
o Not defined but article 6(4) mentions human health, public safety and beneficial 

consequences of primary importance for the environment
o Guidance document on article 6(4) of the Habitats Directive (January 2007)
o Clarifies the concepts of alternative solutions, IROPI, compensatory measures, 

overall coherence
o Only public interests can be balanced against conservation aims of the Directive
o Projects developed by private bodies can only be considered if the above public 

interests are served
o Short-term interests cannot be overriding
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Topics which will be discussed in detail in the other session.
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European Commision launches infringement procedures against those Member 
States that do not transpose, implement and enforce properly EU legislation. 
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Self explanatory.

General context 
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Self explanatory. 

Content of infringement case for the Habitats Directive in particular. 
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