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In order to provide a background for this and other presentations in this module, the 
following slides define key terms that are frequently used in nature law and policy 
documents.

The definition of ‘ecosystem’ shows its distinction from non-living environmental media.
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The World Forum on Natural Capital has defined the term ‘natural capital’ as ‘the world’s 
stocks of natural assets which include geology, soil, air, water and all living things’. The 
term is frequently used in EU nature documents, in particular, the EU Biodiversity 
Strategy entitled ‘Our life insurance, our natural capital: an EU biodiversity strategy to 
2020’, issued by the European Commission.
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The word ‘biodiversity’, which is a contraction of the words ‘biological’ and ‘diversity’, 
began to be widely used in the 1980s. The loss of biodiversity in the EU and globally is a 
critical concern of the EU.
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There are three levels of ‘biodiversity’; species diversity, genetic diversity, and ecosystem 
diversity.
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An example of species diversity is shown in the taxonomic ranking for wolves / dogs. 
Note that domestic dogs are a single sub-species regardless of their many varieties.
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Another example of species diversity is shown in the taxonomic ranking for salmon.
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A further example of species diversity is shown in the taxonomic ranking for humans. In 
contrast to the vast majority of species, there is only one surviving species in the Genus, 
Hominidae, that is, Homo sapiens.
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A key aim of nature law is the protection of species of plants and animals that are 
endangered or threatened with extinction. The IUCN has established threat categories 
for use in its internationally recognised Red List system. 

The categories and criteria in the Red List provide a system that can be applied 
consistently by different people. Their use improves objectivity by: providing users with 
clear guidance on how to evaluate different factors that affect the risk of extinction; 
providing a system that facilitates comparisons across widely different taxa; and 
providing a better understanding of the methodology for classifying individual species.
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There are different types of habitats / biomes, including terrestrial, freshwater and 
marine habitats. Some of these habitats are natural, others are semi-natural, and others 
are man-made. For example, an abandoned oil rig may attract many species that live on 
and around it, creating a marine man-made habitat. Urban foxes are now widely found 
across the EU, having changed some of their behaviour from that in their natural habitat 
to their new man-made habitat.
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There are wide variances in the natural ranges of different species. Some species, such 
as some types of butterflies have a very small natural range. The fragmentation of this 
habitat endangers the continued survival of populations of them or even an entire 
species or sub-species.

Other species, such as wolves, have a wide-ranging habitat. This means that it is 
impossible to confine them to a specified area such as a national park unless barriers are 
constructed to prevent them leaving it – which is generally not possible.

Populations of migratory species, such as salmon, can become endangered if a vital part 
of their habitat, such as the spawning area of their birth river, is destroyed.

Note that, in contrast to other species, the natural range of people is virtually world-
wide from the equator to the Antarctic.
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Natural ranges of habitats may be reduced by natural and man-made events. 
Fragmentation of natural habitats into ‘patches’ is a major cause of the loss of 
biodiversity because populations of a species or sub-species can be confined to a single 
patch that is not sufficiently large or diverse for them to survive.
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Until the late 1960’s, nature was generally considered to be in equilibrium. The 
realisation that nature was dynamic resulted in a paradigm shift from conventional 
environmental management to adaptive management that recognises that populations 
of species can drastically fluctuate in number and extent of their range over time. This 
includes sudden as well as gradual fluctuations.
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The concept of ‘favourable conservation status’ of species and natural habitats is the 
basis for the Birds and Habitats Directives. The Directives aim to maintain or restore the 
favourable conservation status of species protected by them.
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As with the favourable conservation status of a species, the Habitats Directive aims to 
maintain or restore the favourable conservation status of natural habitats listed in its 
annexes. Both the Habitats and Birds Directives aim to maintain or restore the natural 
habitats of species protected by them as well as the species themselves.
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There is an increasing number of scientific articles that have concluded that the 
Holocene Epoch, which began after the last ice age some 11,700 years ago, has ended 
and that the earth has entered a new geologic era called the Anthropocene. The word 
‘anthropocene’ is derived from the ancient Greek word ‘anthropos’ meaning ‘human’. 
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Many scientists writing on the Anthropocene not only contend that the earth has 
entered this geologic era but that the effects of people on the earth are changing nature 
itself. A growing number of scientists argue that these changes to nature could result in 
the sixth mass extinction. 

For example, Reed F. Noss, a renowned and influential professor of conservation biology, 
noted in an article entitled ‘Some Suggestions for Keeping Wildlife Refuges Healthy and 
Whole’, 44 Natural Resources Journal 1093, 1100 (2004), that ‘almost all biologists agree 
that we are well into the sixth mass extinction event in the history of life, with the 
current extinction rate vastly surpassing the rate of speciation’.
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Recent research by a group of influential biologists suggests that reductions in the size of 
populations of species and the number of species threatens their extinction and that a 
mass extinction event may be taking place that will threaten the survival of civilisation. 
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The main reasons for the gradual loss of natural resources from human activities are 
listed in this slide. 

Habitat fragmentation is the umbrella term for the loss of habitat resulting from the 
division of large, contiguous habitats into a number of smaller patches that are isolated 
from each other. Populations of species are less able to survive in the patches than in 
the un-fragmented habitat.
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The threat of climate change is closely linked to the threat caused by the loss of 
biodiversity. The European Commission regards both as the ‘most critical global 
environmental threat’, as stated in its Communication entitled‘Our life insurance, our 
natural capital: an EU biodiversity strategy to 2020 (COM(2011) 244 final, 3 May 2011). 
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Oren Lyons, Chief and Faithkeeper of the Turtle Clan of the Onondaga Nation, is a world 
recognised advocate and scholar on indigenous peoples and environmentalism.  

27



28



Sudden releases of oil and other pollutants into the environment have become a 
common phenomenon across the world. Marine releases include not only oil spills from 
vessels but also the release of oil into the Gulf of Mexico from a blow out  that lasted 89 
days and resulted in approximately five million barrels of oil being released into the Gulf. 

Some releases have injured and killed people as well as animals and plants. They include 
deaths from the explosion on the Deepwater Horizon, the sudden release of methyl 
isocyanate at Bhopal, India, and the sudden release of toxic mud from failed dam at 
alumina factory at Kolontár, Hungary, that destroyed villages in its path.
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The European Commission adopted a Communication on an EU biodiversity strategy in 
February 1998 with the aim ‘to anticipate, prevent and attack the causes of significant 
reduction or loss of biological diversity at the source’ in order to halt the loss of 
biodiversity and to lead to the maintenance or restoration of species and ecosystems in 
a favourable conservation state. Since that time, the EU has emphasised the need to halt 
the loss of biodiversity in various programmes, policies and strategies. These include 
measures to conserve biodiversity in the EU sustainable development strategy that was 
adopted by the European Council in 2001. The programmes, policies and strategies 
emphasise, among other things, the effect of the modification of natural habitats on the 
loss of biodiversity.

A key component of the strategy to halt the loss of biodiversity is the protection of 
designated areas under the Natura 2000 network, as will be discussed later.
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The most recent European Environment Agency report on the State of Nature in the EU, 
published in 2015, contains comprehensive facts and figures on the status and trends of 
species and habitats covered by the Birds and Habitats Directives. The report was 
compiled from reports submitted by Member States to the European Commission in 
2013 under those Directives and subsequent assessments at EU geographical and 
biogeographical levels. The reports submitted by Member States to the Commission in 
2013  included information derived between 2007 and 2012. 
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The European Commission commissioned a report by the Institute for European 
Environmental Policy to fill a gap in then-existing studies of a comprehensive assessment 
of public health benefits from improved air quality, climate, exercise and healthier 
lifestyles and/or social benefits from access to nature and working with nature. The 
report explored and assessed these benefits, focusing in particular on the Natura 2000 
network as well as green infrastructure outside the network. 

The report discusses opportunities for further developing and increasing health and 
social benefits from nature. In addition, it identifies tools that can be used to map social 
values and health benefits linked to nature and makes recommendations for promoting 
these linkages at EU level. 
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In 2000, the then United Nations Secretary-General Kofi Annan called for the 
preparation of the Millennium Ecosystem Assessment. The Assessment was initiated in 
2001 with the objective of assessing the consequences of changes in ecosystems that 
affect human well-being and the scientific basis for action needed to enhance the 
conservation and sustainable use of those ecosystems and their contribution to human 
well-being. The findings of the Assessment are set out in five technical volumes and six 
synthesis reports. They provide a state-of-the-art scientific appraisal of the condition and 
trends in the world’s ecosystems, services provided by them, and options to restore, 
conserve or enhance the sustainable use of ecosystems. One of the main findings of the 
Assessment was that global biodiversity has declined on a massive scale since the 1950s 
due to more rapid and extensive changes in ecosystems than during any other 
comparable period in human history. 
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The Economics of Ecosystems and Biodiversity (TEEB) is a global initiative that was 
established following a meeting of environment ministers of the G8 countries plus Brazil, 
China, India, Mexico and South Africa at Potsdam, Germany, on 15-17 March 2007. 
Germany’s proposal for the study was endorsed by the G8 and the other five countries 
on 6-8 June 2007. 

The series of reports produced pursuant to the initiative are designed for ecologists and 
economists, policymakers at international, national, regional and local level, business, 
and the general public. TEEB focuses on ‘making nature’s values visible’. Its principal 
objective is to mainstream the values of biodiversity and ecosystem services into 
decision-making at all levels. It aims to achieve this goal by means of a structured 
approach to valuation that helps decision-makers recognise the wide range of benefits 
provided by ecosystems and biodiversity, demonstrates their values in economic terms 
and, where appropriate, reflects those values in decision-making. TEEB has also 
produced a series of country and biome studies.
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In February 1998, the Commission adopted a Communication on an EU biodiversity 
strategy. The aim of the strategy was ‘to anticipate, prevent and attack the causes of 
significant reduction or loss of biological diversity at the source’ in order to halt 
biodiversity loss and to ensure that species and ecosystems, including agro-ecosystems, 
are in a favourable conservation state. A key component of the Communication was the 
conservation and sustainable use of biodiversity including measures to protect it inside 
and outside the Natura 2000 network as well as measures to integrate biodiversity 
concerns into liability mechanisms. Integrating biodiversity measures into agriculture 
was to be accomplished, in part, through the Common Agricultural Policy.

Article 3 of the sustainable development strategy, which was adopted by the Council in 
June 2001, states, in pertinent part, that the EU ‘shall work for the sustainable 
development of Europe based on balanced economic growth and price stability, a highly 
competitive social market economy, aiming at full employment and social progress, and 
a high level of protection and improvement of the quality of the environment’.

The biodiversity action plans issued by the Commission apply to areas outside, as well as 
inside, the Natura 2000 network.
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In 2005, in its review of the EU sustainable development strategy, the Commission 
concluded, among other things, that growing pressure on natural resources and 
biodiversity was unsustainable, stating that it would carry out a review to reinforce a 
‘new approach to policy making’ as a central means of placing sustainable development 
at the core of EU policymaking. The strategy also emphasised the need to ensure 
sufficient EU and Member State funding, management of the Natura 2000 network, and 
the integration of biodiversity concerns into the EU’s internal and external policies. 

The Commission further stated that, whilst notable progress had been made and the 
first signs of slowing rates of loss of biodiversity had begun to appear, the target could 
only be met if there was accelerated implementation of the Convention of Biological 
Diversity and the strategy at EU and Member State levels. The Commission reiterated 
that Member States had the same responsibility to implement the Convention as did the 
EU, commenting that the Commission’s role ‘should be to provide a supportive policy 
framework, provide guidance, facilitate, monitor and enforce where necessary’. 

In its Communication entitled Halting the loss of biodiversity by 2010 – and beyond; 
Sustaining ecosystem services for human well-being (COM(2006) 216 final, 22 May 
2006), the Commission noted two factors in particular.  First, land use and development, 
which are controlled at Member State level, were not being reconciled with conserving 
biodiversity and maintaining services provided by ecosystems. Second, climate change 
was having an increasing impact on biodiversity.

Reasons given by the European Parliament in its Resolution of 21 September 2010 on 
the implementation of EU legislation aiming at the conservation of biodiversity 
(2009/2108(INI)), for the failure to reach the 2010 target included ‘the failure to 
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recognise and deal with the driving forces behind the reduction in biological diversity; 
incomplete implementation of legislation; incomplete and poor integration into sectoral 
policies; insufficient scientific knowledge and data gaps; lack of political will; insufficient 
funding; [and] lack of additional efficiently-targeted instruments to tackle specific 
problems such as invasive alien species’. 
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The Commission concluded in January 2010 that all four of the above options required 
establishment of a scientific baseline of the state of biodiversity and ecosystem services 
in the EU. It also considered that ‘any new target must factor in the role of ecosystems 
and ecosystem services’. Further, it recognised the need for a new governance 
framework to address the main pressures on biodiversity and ecosystem services at four 
levels: international; EU; national; and sub-national.
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The current EU Biodiversity Strategy is the first EU nature strategy to highlight the value 
of ecosystem services.
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In the ‘Roadmap to a Resource Efficient Europe’, the European Commission commented 
that the value of biodiversity was only beginning to be taken into account in decision 
making at the operational level. 

Note that whilst the Commission stated that tackling the challenges and changing them 
into opportunities, including halting the loss of biodiversity, would require the EU 
economy to undergo ‘a fundamental transformation within a generation – in energy, 
industry, agriculture, fisheries and transport systems, and in producer and consumer 
behaviour’; many people in the EU do not know the meaning of the term ‘loss of 
biodiversity’ or even the term ‘biodiversity’.
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The Seventh Environment Action Programme was adopted by the European Parliament 
and the Council. The Sixth Environment Action Programme, which ended in July 2012, 
was the first programme to be adopted by both EU institutions. Whilst the adoption of 
the Sixth, and now Seventh, Environment Action Programmes by the European 
Parliament and the Council heightened their legal status, the programmes are still soft 
law. Member States are not obliged to comply with their provisions.
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The Mid-Term Review of the EU Biodiversity Strategy was accompanied by Commission 
Staff Working Document entitled EU Assessment of Progress in Implementing the EU 
Biodiversity Strategy to 2020 (SWD(2015) 187 final, 2 October 2015). The Commission 
Staff Working Document commented, among other things, that the IUCN has reported 
that 270 species have become extinct since 1800 versus 68 species having become 
extinct between 1500 and 1800.
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The European Parliament Resolution of 2 February 2016 also called on the European 
Commission and Member States to adopt ‘a multi-stakeholder approach and stressed 
the vital role of national, regional and local actors, and of their full participation in this 
process; stresse[d] that funding and greater public awareness and understanding of, and 
support for, biodiversity protection are also essential; consider[ed] that a good 
information policy and the early involvement of all actors concerned, including socio-
economic actors, is therefore key to achieving these objectives’; and called ‘for the EU to 
reduce its biodiversity footprint worldwide, in line with the principle of Policy Coherence 
for Development, and to bring it within the ecological limits of ecosystems by making 
progress in achieving the biodiversity headline targets and fulfilling the commitments on 
biodiversity protection’. The European Parliament also called on the EU ‘to assist 
developing countries in their efforts to conserve biodiversity and ensure its sustainable 
use’. 
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Member States, as well as the EU, are parties to the Convention on Biological Diversity. 
Article 26 of the Convention states that ‘Each Contracting Party shall, at intervals to be 
determined by the Conference of the Parties, present to the Conference of the Parties, 
report on measures which it has taken for the implementation of the provisions of this 
Convention and their effectiveness in meeting the objectives of this Convention’. The 
progress of the EU and Member States towards the conservation of biodiversity and 
halting its loss in their territories is set out in their national reports. The submission date 
for the fifth national reports was 31 March 2014; the sixth national reports are due on  
31 December 2018. 
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The purpose of the Cartagena Protocol is ‘to contribute to the conservation and 
sustainable use of biological diversity, taking also into account risks to human health, by 
providing international rules and procedures in the field of liability and redress relating 
to living modified organisms’.

The Protocol defines a ‘living modified organism’ as ‘any living organism that possesses a 
novel combination of genetic material obtained through the use of modern 
biotechnology’. The term is generally considered to be synonymous with the term 
‘genetically modified organism’, although definitions and interpretations of the latter 
term differ widely. 

Common living modified organisms include agricultural crops such as tomatoes, corn, 
cotton and soybeans that have been genetically modified for greater productivity or 
resistance to pests or diseases. Over 44% of soybeans grown in the USA are genetically 
modified, as are 36% of maize and nearly 50% of cotton. Approximately 93% of soybeans 
grown in Brazil are genetically modified, as are virtually all soybeans grown in Argentina. 
An estimated 80% of soybeans worldwide are genetically modified.

Legislation governing genetically modified organisms in the EU is stricter than in the 
USA, where they are subject to the Co-ordinated Framework for Regulation of 
Biotechnology than legislation specifically designed for genetically modified organisms. 
Legislation that governs genetically modified organisms in the EU includes Directive 
2001/18/EC on the deliberate release into the environment of genetically modified 
organisms, as amended by Directive (EU) 2015/412, and Directive (EC) No. 1830/2003 
concerning traceability and labelling. 
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The aim of the Nagoya Protocol is to create greater legal certainty and transparency for 
users as well as providers of genetic resources by establishing more predicable 
conditions to access to genetic resources. In addition, the Protocol helps to ensure that 
when genetic resources leave the country that provides them, benefits from them are 
shared. Further, the Protocol creates incentives to conserve and sustainably use genetic 
resources in order to enhance the contribution of biodiversity to development and 
human well-being.
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Article 27 of the Cartagena Protocol provides that the Conference of the Parties ‘shall, at 
its first meeting, adopt a process with respect to the appropriate elaboration of 
international rules and procedures in the field of liability and redress for damage 
resulting from transboundary movements of living modified organisms, analysing and 
taking due account of the ongoing processes in international law on these matters, and 
shall endeavour to complete this process within four years’.

Pursuant to Article 27, an Ad Hoc Open-ended Working Group of Legal and Technical 
Experts on Liability and Redress was established to draft the Kuala Lumpur 
Supplementary Protocol. The Supplementary Protocol has been ratified, or acceded to, 
by the EU as well as over 10 Member States.

When the Protocol enters into force, it will impose liability on an operator who causes 
significant ‘damage’, defined as ‘an adverse effect on the conservation and sustainable 
use of biological diversity, taking also into account risks to human health, that [its] 
measurable or otherwise observable taking into account, wherever available, 
scientifically-established baselines recognized by a competent authority that takes into 
account any other human induced variation and natural variation’. The damage must 
result from living modified organisms that originate in a transboundary movement.
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Special Protection Areas and Sites of Community Importance (SCIs) under the Birds and 
Habitats Directives automatically become part of the Emerald Network, which is a Pan-
European Ecological Network that extends beyond the EU-28 to the territories of 20 
other European countries and four countries in Africa. The procedures for establishing 
Areas of Conservation Interest (ASCIs), as protected areas in the Emerald Network are 
known, track those for SCIs in the Natura 2000 network. Establishment of the Emerald 
Network began in 1998, later than that of the Natura 2000 network. Due to this and 
various other factors, it is proceeding much slower than the Natura 2000 network.
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CITES resulted from a resolution adopted a meeting of members of the IUCN in 1963, 
with the text being finally agreed at a meeting of 80 countries on 3 March 1973. The EU 
became a party to CITES following its ratification by all Member States.

Some EU legislation on CITES has established stricter standards than CITES itself.
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Parties to the Bonn Convention collaborate to conserve migratory species and their 
habitats by providing strict protection for endangered migratory species, concluding 
multilateral agreements for the conservation and management of migratory species that 
require or would benefit from international co-operation, and by carrying out co-
operative research activities.

The Bonn Convention recognises that States must be the entities that protect migratory 
species that live within or pass through their territories. The Convention aims to 
conserve terrestrial, marine and avian migratory species throughout their ranges. 
Migratory species threatened with extinction are listed on Appendix I of the Convention. 
Migratory species that need or would significantly benefit from international co-
operation are listed in Appendix II. 

The OSPAR Convention guides international co-operation on the protection of the 
marine environment of the North-East Atlantic. Work under the Convention is managed 
by the OSPAR Commission, which consists of representatives of the governments of 15 
Parties and the European Commission, as representative of the EU.

OSPAR’s mission is the conservation of marine ecosystems and the safeguarding of 
human health in the North-East Atlantic by preventing and eliminating pollution; 
protecting the marine environment from the adverse effects of human activities; and by 
contributing to the sustainable use of the seas. 

OSPAR's work is organised under six strategies: biodiversity and ecosystem; 
eutrophication; hazardous substances; offshore industry; radioactive substances; and 
the strategy for the joint assessment and monitoring programme. The six strategies form 
the basis for the ecosystem approach. A programme of work is designed and 
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implemented annually for each strategy.
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The Earth Summit, held in Rio de Janeiro from 3-14 June 1992, was the first global 
conference to address environment and development in an integrated manner. The 
summit resulted in the adoption of Agenda 21, a wide-ranging action programme that 
sought to achieve sustainable development worldwide. 

Ten years after the Earth Summit, the World Summit on Sustainable Development was 
held in Johannesburg, South Africa, from 26 August to 4 September 2002. The World 
Summit adopted the Johannesburg Plan of Implementation, the aim of which was the 
reinforcement and further promotion of the outcomes of the Earth Summit.    

The Rio+20 Conference took place in Brazil on 20-22 June 2012 to mark the 20th 
anniversary of the Earth Summit and the 10th anniversary of the World Summit. Key 
topics at the Rio+20 Conference were the reduction of poverty, the advancement of 
social equity, and ensuring environmental protection. 

The 2030  Agenda for Sustainable Development is a plan of action for people, the planet 
and prosperity to be implemented collaboratively by all countries and stakeholders. 

The 17 Sustainable Development Goals and 169 targets in the 2030 Agenda seek to build 
on the Millennium Development Goals in order to realise human rights and to achieve 
gender equality and the empowerment of women. 
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EU nature legislation protects a wide variety of habitats and species. In June 2014, the 
Commission launched an internet consultation on the EU No Net Loss initiative. The 
consultation asked governmental authorities, businesses, non-governmental 
organisations and interested members of the public for their views on: a no net loss 
initiative at EU level: how to develop the policy and apply the mitigation hierarchy; the 
scope and scale of the initiative; the drivers of biodiversity loss and which economic 
sectors to include; how to address the challenges related to offsetting; and which policy 
instruments to apply. 

The Commission is preparing an impact assessment to support the No Net Loss initiative 
taking into account the results of the consultation. 
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Implementation of GI beyond the Natura 2000 network is designed to help strengthen 
the coherence of sites in the network by creating buffer zones and improving the 
resilience of such sites. GI also assists in maintaining the health of ecosystems, and 
provides natural solutions, including ecosystem services, that benefit nature and people.
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Invasive Alien Species (IAS) are species of animals and plants that have been, are being, 
or will be introduced accidentally or intentionally into an environment where they are 
not naturally found, with serious negative consequences for that environment. IAS are a 
major threat to native plants and animals in the EU. They cause damage worth billions of 
euros to the EU economy each year. The EU has concluded that action at EU level is 
more effective than action at the Member State level due to the transboundary 
movement of IAS.

The core of the IAS Regulation is the list of IAS of Union concern. This list is regularly 
updated with both the European Commission and Member States being able to propose 
species, including a risk assessment, for inclusion on the list. The proposals are 
submitted to a scientific forum that consists of scientific representatives appointed by 
Member States. The forum issues opinions on whether the submitted risk assessments 
are robust and fit for purpose.
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The Environmental Liability Directive (ELD) had a long history. In 1983, the European 
Commission proposed the introduction of civil liability for damage to a third party from 
waste. Whilst the proposal was not adopted, in 1984, the Council stated that it would 
determine ‘conditions for implementing the civil liability of the producer in the case of 
damage or that of any other person who may be accountable for the same damage and 
shall also determine a system of insurance’.

The focus of the ELD subsequently changed from waste to include environmental 
damage from all types of activities carried out by an operator. In February 2000, the 
Commission issued a White Paper on Environmental Liability in which it stated that it 
would propose a Directive to implement the polluter pays principle for accidental 
damage. The Directive would include an administrative liability system as well as a civil 
tort liability system.

In July 2001, the focus of the ELD changed again when the European Commission 
abandoned its proposals for a civil tort liability system, stating instead that it would 
propose only an administrative liability system.  

On 21 February 2002, the Commission submitted its proposal for the ELD to the 
European Parliament and the Council. The final version of the ELD entered into force on 
30 April 2004.
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Note the close link between so-called biodiversity damage under the ELD and the Birds 
and Habitats Directives. Biodiversity damage is intentionally linked to the Birds and 
Habitats Directives.
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Note again the close link between liability for biodiversity damage under the ELD and the 
Birds and Habitats Directives.
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Note the close links between water damage under the ELD and the Water Framework 
Directive and the Marine Strategy Framework Directive.
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The ELD introduced broader remedial measures for water and biodiversity damage from 
remedial measures from those that already existed in the domestic law of Member 
States. Only Germany imposed complementary remediation prior to the transposition of 
the ELD into Member State domestic law. Neither Germany nor any other Member State 
imposed compensatory remediation for environmental damage prior to that time.
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The defences under the ELD consist of mandatory and optional defences. The mandatory 
defences are environmental damage that (1) ‘was caused by a third party and occurred 
despite the fact

that appropriate safety measures were in place’, and (2) ‘resulted from compliance with 
a compulsory order or instruction emanating from a public authority other than an order 
or instruction consequent upon an emission or incident caused by the operator's own 
activities’.

The optional defences are (1) the permit defence (compliance with a specified permit), 
and (2) the state-of-the-art defence (in which the harm from the emission/release was 
not known  at the time of the emission/release. 

Seventeen Member States have adopted the permit defence: Belgium (regional level), 
Croatia, Cyprus, the Czech Republic, Denmark, Estonia (except genetically modified 
organisms), Finland (limited), Greece, Italy, Latvia (except genetically modified 
organisms), Lithuania, Malta, the Netherlands (limited), Portugal, Slovakia, Spain, and 
the UK (except genetically modified organisms in Wales).

Fifteen Member States have adopted the state-of-the-art defence: Belgium (regional 
level), Croatia, Cyprus, the Czech Republic, Estonia (except GMOs), France, Greece, Italy, 
Latvia (except genetically modified organisms), Malta, the Netherlands (limited), 
Portugal, Slovakia, Spain, and the UK (except genetically modified organisms in Wales).

All Member States have adopted joint and several liability except Denmark, Finland, 
France, Italy and Slovakia, which have adopted either proportional liability or modified 
proportional liability.
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Member States that have introduced, or have stated they will introduce, mandatory 
financial security are: Spain; Portugal; Slovakia; the Czech Republic; Bulgaria; Greece; 
Hungary; and Romania.
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The REFIT evaluation covers the scope of the ELD, its practical implementation, and links 
between the ELD and related EU, national, and international law.

The REFIT evaluation investigated all aspects of the functioning of the ELD, consisting of:

• ‘the trigger as well as in the application of preventive action as well as remedial 
action of liable operators,

• the enforcement including approval of remediation plans by the competent 
authorities,

• the use of the three remedial action types under the ELD: primary, complementary 
and compensatory remediation of environmental damage,

• the contribution by civil society (persons affected by environmental damage and 
environmental NGOs) to the detection and remediation of environmental damage,

• the cover (offer and demand) of financial security including insurance for ELD 
liabilities,

• the potential deterrent effect and enhanced risk management (changed behaviour), 
[and]

• the contribution of the Directive to reducing of environmental damage and halting 
biodiversity loss, improving the freshwater and marine water quality as well as soil 
protection in the EU’.

The evidence base for the REFIT evaluation included reports submitted by Member 
States to the Commission in 2013, implementation and evaluation studies commissioned 
by the Commission in 2012 and 2013, conclusions from the Commission’s ELD report of 
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2010, and input by stakeholders.
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Following a lengthy process in which the Council and the European Commission 
introduced separate initiatives on the adoption of legislation on environmental crimes, 
the  EU adopted the Directive on environmental crimes on 19 November 2008. A major 
reason for the Directive was the large differences between criminal sanctions for 
environmental offences in Member States. The European Commission concluded that 
some sanctions were not sufficiently stringent to ensure a high level of environmental 
protection throughout the EU.

The Directive establishes minimum requirements to be implemented in the domestic 
criminal law of Member States. The Directive does this by listing categories of 
environmental offences that are considered to be criminal offences if they are 
committed intentionally or with serious negligence. The Directive did not create new 
environmental offences.
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The survey by the Commission in 2015 followed a survey on attitudes of Europeans 
towards biodiversity carried out in 2013. The 2013 survey revealed that, at that time, 
44% had heard the term ‘biodiversity’, 30% had heard the term but did not know what it 
meant, and 26% had never heard of it.
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