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The concept of environmental impact assessments began with the National Environmental 

Policy Act of 1969 (NEPA) which requires federal agencies in the US to assess the 

environmental impacts of proposed ‘major Federal actions significantly affecting the quality of 

the human environment’.  NEPA was followed by mini-NEPAs in States throughout the US 

and environmental assessment legislation around the world, including the EU. Virtually every 

jurisdiction in the world now has similar legislation. As in NEPA and the EIA and SEA 

Directives, the legislation tends to be procedural rather than substantive.

3



Whilst the EIA applies to a large number and range of projects, its scope has defined limits 

specified in the Directive itself.

The process to determine whether an EIA is required for annex II projects, that is whether the 

project is likely to have significant environmental effects, is called ‘screening’. See European 

Commission, Environmental Impact  Assessment of Projects; Guidance on Screening 

(Directive 2011/92/EU as amended by 2014/52/EU) (2017); 

http://ec.europa.eu/environment/eia/pdf/EIA_guidance_Screening_final.pdf
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The CJEU has concluded that the definition of ‘project’ in the EIA Directive is relevant to 

defining the concept of plan or project in article 6(3) of the Habitats Directive (see the section 

of this presentation on the Habitats Directive). Landelijke Vereniging tot Behoud van de 

Waddenzee v Staatssecretaris van Landbouw, Natuurbeheer en Visserij (Case C-127/02), 

para 26. 
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Article 5(1) and annex IV of the EIA Directive set out information to be provided by a 

developer in an environmental impact assessment report in respect of the likely significant 

effects of a proposed project. The scope of the information that is required increased 

substantially after the 2014 revision to the Directive.
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Article 3(1) and annex IV of the EIA Directive set out the factors that may be directly or 

indirectly significantly affected by a project. The environmental impact assessment must 

identify, describe and assess such effects in the light of each individual case. The factors 

have increased substantially as a result of the 2014 revision to the Directive.
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The 2014 amendments to the EIA Directive (2014/52/EU) increased the criteria to be 

considered in environmental impact assessment to include, among other things, biodiversity, 

climate change, human health and risk prevention. See, e.g., European Commission, 

Guidance on Integrating Climate Change and Biodiversity into Environmental Impact 

Assessment (2013); http://ec.europa.eu/environment/eia/pdf/EIA%20Guidance.pdf 
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The provisions on access to justice, including public participation, were not included in 

Directive 85/337/EEC (the original EIA Directive). The 1997 amendments provided for some 

public participation (Directive 97/11/EC). The 2003 amendments, which implemented the 

Aarhus Convention, added the public participation provisions (Directive 2003/35/EEC). See 

Jan Darpö, ‘Article 9.2 of the Aarhus Convention and EU Law; Some Remarks on CJEU’s 

Case-Law on Access to Justice in Environmental Decision-Making’ (2014) 11 Journal for 

European Environmental & Planning Law 367, 369; available at http://jandarpo.se/wp-

content/uploads/2017/07/2014-Art-9-2-EU-law_JEEPL.pdf 
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The ‘public concerned’ includes individuals and groups such as environmental NGOs. The 

term reflects article 2.5 of the Aarhus Convention which describes the term as follows: ‘the 

public affected or likely to be affected by, or having an interest in, the environmental decision-

making; for the purposes of this definition, non-governmental organizations promoting 

environmental protection and meeting any requirements under national law shall be deemed 

to have an interest’. See Jan Darpö, ‘Article 9.2 of the Aarhus Convention and EU Law; Some 

Remarks on CJEU’s Case-Law on Access to Justice in Environmental Decision-Making’ 

(2014) 11 Journal for European Environmental & Planning Law 367, 368; available at 

http://jandarpo.se/wp-content/uploads/2017/07/2014-Art-9-2-EU-law_JEEPL.pdf  

In Djurgården-Lilla Värtans Miljöskyddsförening v Stockholms kommun genom dess 

marknämnd (Case C-263/08), the CJEU stated that the EIA Directive ‘distinguishes between 

the public concerned by one of the projects falling within its scope in a general manner and, 

on the other hand, a sub-group of natural or legal persons within the public concerned who, in 

view of their particular position vis-à-vis the project at issue, are… entitled to challenge the 

decision which authorises it’ (para 42). 
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The ‘requirement’ to implement monitoring arrangements, which was introduced by the 2014 

amendments to the EIA Directive, does not specify the frequency or details of reporting the 

results of the monitoring to the relevant competent authority.
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In R (Edwards) v Environment Agency (Case C-260/11), the CJEU ruled that the requirement 

‘that judicial proceedings should not be prohibitively expensive means that the persons 

covered by those provisions should not be prevented from seeking, or pursuing a claim for, a 

review by the courts that falls within the scope of those articles by reason of the financial 

burden that might arise as a result’. The CJEU further stated that ‘ Where a national court is 

called upon to make an order for costs against a member of the public who is an unsuccessful 

claimant in an environmental dispute or, more generally, where it is required … to state its 

views, at an earlier stage of the proceedings, on a possible capping of the costs for which the 

unsuccessful party may be liable, it must satisfy itself that that requirement has been 

complied with, taking into account both the interest of the person wishing to defend his rights 

and the public interest in the protection of the environment’ (para 35).
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In contrast to the ‘downstream’ application of the EAI Directive, the SEA Directive operates at 

an upstream or strategic level, even though neither the word ‘strategy’ nor the word ‘strategic’ 

appears in the Directive itself.  
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The scope of plans and programmes is somewhat unclear due, in part, to the different 

positions taken by the then 15 Member States when the EU adopted the Directive. Some 

Member States wanted the scope of plans and programmes to be narrow and precisely 

defined whilst others wanted a broad scope.
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Unlike the EIA Directive, the focus of the SEA Directive is on the entity that prepares the plan 

or programme and ‘its mandate for doing so, rather than the content of the [plan or 

programme]’. William Sheate, Helen Byron, Suzan Dagg and Lourdes Cooper, ‘The 

Relationship between the EIA and SEA Directives; Final Report to the European Commission 

(Contract No ENV.G.4./ETU/2004/0020r, August 2005), 5, s 3.2.1. 

In Inter-Environnement Bruxelles ASBL v Région de Bruxelles-Capitale (Case C-567/10), the 

CJEU concluded that a plan or programme is ‘required by legislative, regulatory or 

administrative provisions’ if it is regulated by national legislative or regulatory provisions that 

determine the competent authorities that adopts it and the procedures for preparing it even if 

its adoption is not necessarily mandatory (para 31).
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The process of determining the issues to be examined in an environmental assessment is 

known as ‘scoping’, which is carried out in conjunction with environmental authorities. The  

requirements for scoping in the SEA Directive are minimal. There are thus differences 

between Member States in the measures that are carried out in scoping as well as 

consultation with environmental authorities including the identity of the authority that 

determines the outcome of the scoping process itself. The authority that makes the 

determination is often the planning authority after it has consulted the environmental authority. 

Alternatively, the environmental authority may make the determination. See Report from the 

Commission to the Council, the European Parliament, the European Economic and Social 

Committee and the Committee of the Regions on the application and effectiveness of the 

Directive on Strategic Environmental Assessment (Directive 2001/42/EC) (COM(2009) 469 

final, 14 September 2009), para 3.3; https://eur-lex.europa.eu/legal-

content/en/TXT/?uri=CELEX%3A52009DC0469 

In some Member States, the environmental authority acts as an intermediary between the 

authority that develops the plans and programmes and the authorities that are consulted as 

part of the SEA procedure. See Report from the Commission to the Council and the European 

Parliament under Article 12(3) of Directive 2001/42/EC on the assessment of the effects of 

certain plans and programmes on the environment (COM(2017) 234 final, 15 May 2017), s 

2.5; https://eur-lex.europa.eu/legal-

content/EN/TXT/PDF/?uri=CELEX:52017DC0234&from=EN 
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The primary purpose of the Natura 2000 network is to preserve specified species and natural 

habitats in the EU, as listed in the Birds Directive and Habitats Directive, with the mix of 

private / public areas varying between individual Member States. The network includes 

privately owned areas and areas owned by public authorities. Sixty-five per cent of people in 

the EU live within 5 km, and 98% live within 20 km, of a Natura 2000 site.
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Member States have adopted various measures for public participation including the issuance 

of public announcements, publication in official journals or the media, holding public meetings, 

carrying out internet surveys and questionnaires. See Report from the Commission to the 

Council, the European Parliament, the European Economic and Social Committee and the 

Committee of the Regions on the application and effectiveness of the Directive on Strategic 

Environmental Assessment (Directive 2001/42/EC) (COM(2009) 469 final, 14 September 

2009), para 3.6; https://eur-lex.europa.eu/legal-

content/en/TXT/?uri=CELEX%3A52009DC0469 
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There is a direct correlation between the absence of a definition or mention of the ‘public

concerned’ in the SEA Directive and the absence of access to justice provisions.
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A major reason for monitoring is to ‘identify unforeseen adverse effects at an early stage’. 

Report from the Commission to the Council, the European Parliament, the European 

Economic and Social Committee and the Committee of the Regions on the application and 

effectiveness of the Directive on Strategic Environmental Assessment (Directive 2001/42/EC) 

(COM(2009) 469 final, 14 September 2009), para 3.1; https://eur-lex.europa.eu/legal-

content/en/TXT/?uri=CELEX%3A52009DC0469
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The main aim of the Habitats Directive is the maintenance and restoration, at favourable 

conservation status, of natural habitats and species listed in the annexes to the Directive, as 

those measures contribute to biodiversity in the EU. The Habitats Directive does not specify a 

deadline for achieving favourable conservation status. Only about 23% of animal and plant 

species and about 16% of habitat types in the EU are in a favourable conservation status. 
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The CJEU has issued over 80 judgments on the Habitats Directive, including approximately 

60 cases brought by the European Commission. This accounts for about 20% of 

environmental cases decided  by the CJEU. The General Court has issued about 20 

judgments on the Habitats Directive.
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In Waddenzee, the Court of Justice concluded that mechanical cockle fishing that had been 

carried on for many years pursuant to annual licences for limited periods fell within the 

concept of a 'plan' or 'project' in respect of  article 6(3) of the Habitats Directive. New 

assessments for each licence were carried out of the possibility of carrying out the cockle 

fishing and the site at which it was carried out (para 29).  
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The Court of Justice stated, in Waddenzee, in respect of an AA, that article 6(3) ‘does not 

define any particular method for carrying out such an assessment. None the less, according 

to the wording of that provision, an appropriate assessment of the implications for the site 

concerned of the plan or project must precede its approval and take into account the 

cumulative effects which result from the combination of that plan or project with other plans or 

projects in view of the site’s conservation objectives. Such an assessment therefore implies 

that all the aspects of the plan or project which can, either individually or in combination with 

other plans or projects, affect those objectives must be identified in the light of the best 

scientific knowledge in the field’.  Landelijke Vereniging tot Behoud van de Waddenzee v 

Staatssecretaris van Landbouw, Natuurbeheer en Visserij (Case C-127/02), paras 52-54.
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In Briels v Minister van Infrastructuur en Milieu (Case C-521/12), the CJEU reiterated that 

article 6(3) integrates the precautionary principle. The CJEU stated that an AA ‘under Article 

6(3) …  cannot have lacunae and must contain complete, precise and definitive findings and 

conclusions capable of removing all reasonable scientific doubt as to the effects of the works 

proposed on the protected site concerned’ (para 27). In addition, the court stated that 

protective measures included in a project with the aim of compensating for its negative effects 

on a SAC or SCI cannot be taken into account when carrying out an AA (para 29).
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Compensatory measures are different from mitigation measures. They must be independent 

of the plan or project including any associated mitigation measures. Their intent is to offset 

negative effects of a plan or project in order to maintain the ecological coherence of the 

Natura 2000 network. 
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Examples of overriding public interest include (1) linking a high-speed line (TGV East) in 

France to other lines (could only be done at certain location), and (2) a reservoir in River 

Guadalquivir basin to provide water for human consumption and industrial uses and 

agriculture.
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Examples of compensatory measures include species re-introduction, species recovery and 

reinforcement, and land purchase rights acquisition.
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In the Slovak Brown Bear case, the CJEU stated that, in respect of a species protected by EU 

law and, in particular, the Habitats Directive, a national court should ‘interpret its national law 

in a way which, to the fullest extent possible, is consistent with the objectives laid down in 

Article 9(3) of the Aarhus Convention. [It is therefore] for the referring court to interpret, to the 

fullest extent possible, the procedural rules relating to the conditions to be met in order to 

bring administrative or judicial proceedings in accordance with the objectives of Article 9(3) of 

the Aarhus Convention and the objective of effective judicial protection of the rights conferred 

by EU law, so as to enable an environmental protection organisation, such as the 

[environmental NGO involved in the case] to challenge before a court a decision taken 

following administrative proceedings liable to be contrary to EU environmental law’. 

Lesoochranárske zoskupenie VLK v Obvodný úrad Trenčín (Case C-240/09) , paras 50-51.
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Article 11 of the Habitats Directive provides that ‘Member States shall undertake surveillance 

of the conservation status of the natural habitats and species referred to in Article 2 with 

particular regard to priority natural habitat types and priority species’. That is, article 11 

requires Member States to monitor the habitats listed in annex I and species listed in annexes 

II, IV and V. 
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The co-ordinated and joint procedures are described in Commission guidance document on 

streamlining environmental assessments conducted under Article 2(3) of the Environmental 

Impact Assessment Directive (Directive 2011/92/EU of the European Parliament and of the 

Council, as amended by Directive 2014/52/EU) OJ C 273/1 (27 July 2016).

The European Commission reported in 2017 that only 10 Member States had adopted 

national legislation that provided for co-ordinated or joint procedures. See Report from the 

Commission to the Council and the European Parliament under Article 12(3) of Directive 

2001/42/EC on the assessment of the effects of certain plans and programmes on the 

environment (COM(2017) 234 final, 15 May 2017), s 3.1; https://eur-lex.europa.eu/legal-

content/EN/TXT/PDF/?uri=CELEX:52017DC0234&from=EN  Those Member States include 

Belgium (Flemish Region), Germany and Italy. Some other Member States provide for co-

ordinated or joint procedures as common practice. See Milieu, Study concerning the 

preparation of the report on the application and effectiveness of the SEA Directive (Directive 

2001/42/EC) Final Study (2016) 167; 

http://ec.europa.eu/environment/eia/pdf/study_SEA_directive.pdf 
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The CJEU held, in Sillogos Ellinon Poleodomon kai Khorotakton v Ipourgos Perivallontos, 

Khorotaxias kai Dimosion Ergon (Case C-177/11), that the requirement for an assessment 

under the SEA Directive when a plan or project requires an AA under the Habitats Directive 

applies on its own merits (para 24).
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The threshold for an AA is very low. The CJEU ruled, in Landelijke Vereniging tot Behoud van 

de Waddenzee v Staatssecretaris van Landbouw, Natuurbeheer en Visserij (Case C-127/02,

that an appropriate assessment must be carried out for any plan or project that is not directly 

connected with, or necessary to, the management of a special area of conservation if the 

possibility of harm cannot be excluded on the basis of objective information (para 44).  In such 

a case, there must remain ‘no reasonable scientific doubt as to the absence of such effects’ 

(para 67).
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In Commission v Ireland (Case C-418/04), the CJEU stated that the EIA and SEA Directives 

‘contain provisions relating to the deliberation procedure, without binding the Member States 

as to the decision, and relate to only certain projects and plans” ….. Accordingly, 

assessments carried out pursuant to Directive 85/337 or Directive 2001/42 cannot replace the 

procedure provided for in Article 6(3) and (4) of the Habitats Directive’ (para 231). 

Whilst a plan or programme that is subject to the Habitats Directive cannot proceed unless it 

complies with that Directive, an environmental report that is prepared for a plan or programme 

that is subject to the SEA Directive is only ‘taken into account’ during its preparation and its 

formal adoption. See Milieu, Study concerning the preparation of the report on the application 

and effectiveness of the SEA Directive (Directive 2001/42/EC) Final Study (2016) 165; 

http://ec.europa.eu/environment/eia/pdf/study_SEA_directive.pdf 
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Opportunities for synergies in screening between the EIA Directive and the Habitats Directive 

are stated to include the following. 

‘The likelihood of significant impacts on a Natura 2000 site in accordance with Article 

6(3) of the Habitats Directive may be central to Screening under the EIA Directive. In 

many instances, where an AA is required for a proposed Project under the Habitats 

Directive, then the determination of the likely significant impacts in the Screening 

procedure, of an Annex II Project under the EIA Directive, is preempted by the 

obligation to carry out an AA under the Habitats Directive, since:

• the impact on a Natura 2000 site is a part of the concept of ‘environment’ covered 

under the EIA Directive, and

• the obligation to carry out an AA presupposes that a significant impact cannot be 

excluded at the stage of EIA Screening’.

European Commission, Environmental Impact Assessment of Projects; Guidance on 

Screening (Directive 2011/92/EU as amended by 2014/52/EU) (2017) 67; 

http://ec.europa.eu/environment/eia/pdf/EIA_guidance_Screening_final.pdf
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One commentator has suggested that the reason for the absence of a requirement for public 

consultation in the Habitats Directive may be its adoption when requirements for public 

participation in EU and national law was only just beginning. See Milieu, Study concerning the 

preparation of the report on the application and effectiveness of the SEA Directive (Directive 

2001/42/EC) Final Study (2016) 165 (citing Day (2015)); 

http://ec.europa.eu/environment/eia/pdf/study_SEA_directive.pdf 

Guidance by the European Commission on implementation of the SEA Directive states that, 

because the Habitats Directive is binding, it may be preferable to describe the effects of a 

plan or programme on the environment (as required under the SEA Directive) in a separate 

chapter of an environmental report than their effects on protected sites and protected species 

under the Habitats Directive. European Commission, Commission's Guidance on the 

implementation of Directive 2001/42/EC on the assessment of the effects of certain plans and 

programmes on the environment (2006), para 9.23; 

http://ec.europa.eu/environment/archives/eia/pdf/030923_sea_guidance.pdf 
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The SEA and AA procedures are mainly complementary due to their distinct differences in 

scope. As stated in a study on the SEA for the European Commission, however, the 

‘differences in scope … may in some cases lead to a risk of inconsistency [because, for 

example, during an AA], an alternative is preferred (even if it costs significantly more) if it will 

substantially minimise impacts on biodiversity …. This is not the case with SEA, which is only 

required to assess ‘reasonable’ alternatives to prevent or minimise environmental impacts’. 

Milieu, Study concerning the preparation of the report on the application and effectiveness of 

the SEA Directive (Directive 2001/42/EC) Final Study (2016) 166; 

http://ec.europa.eu/environment/eia/pdf/study_SEA_directive.pdf 
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The WFD, which was adopted by the EU on 23 October 2000,  is programmatic and 

regulatory. That is, it incorporates or links with regimes for drinking water, bathing water, 

waste water, nitrates and fish and shellfish water bodies.  The framework established by the 

WFD is sophisticated and includes measures for the protection of inland surface waters, 

transitional waters, coastal waters and groundwater in the EU based on river basins rather 

than political boundaries. 

41



The concept of good ecological status was introduced by the WFD. Member States must 

assess the structure and functioning of the aquatic water systems associated with a water 

body by a scientific mechanism based on biological quality and other quality elements in 

accordance with annex V of the WFD.  In respect of rivers, annex V lists various biological 

quality elements for rivers as ‘Composition, abundance and age structure of fish fauna’.

A report published by the European Environment Agency in 2018 stated that approximately 

40% of surface water bodies had achieved good ecological status and good chemical status. 

The report further stated that good chemical and quantitative status has been achieved for 

74% and 89%, respectively, of the area of groundwater bodies. European Environment 

Agency, European waters; Assessment of status and pressures 2018 (EEA Report No 

7/2018), 60.
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Article 6(1) of the WFD directs Member States to establish ‘a register or registers of all areas 

lying within each river basin district which have been designated as requiring special 

protection under specific Community legislation for the protection of their surface water and 

groundwater or for the conservation of habitats and species directly depending on water’. The 

register(s) must ‘include all bodies of water identified under Article 7(1) and all protected 

areas covered by Annex IV’. Article 7(1) refers to ‘all bodies of water used for the abstraction 

of water intended for human consumption providing more than 10 m3 a day as an average or 

serving more than 50 persons, and those bodies of water intended for such future use’. Annex 

IV lists types of protected areas including ‘areas designated for the protection of habitats or 

species where the maintenance or improvement of the status of water is an important factor in 

their protection, including relevant Natura 2000 sites designated under [the Habitats Directive 

and the Birds Directive]’.  

Natura 2000 sites that have Annex I habitat types or Annex II species under the Habitats 

Directive that are dependent on ground and/or surface water or Natura 2000 sites that have 

bird species of Annex I or migratory bird species of the Birds Directive and, again, are 

dependent on ground and/or surface water are known as ‘water-dependent Natura 2000 sites’ 

if the presence of such species or habitats was the reason for their designation under the 

Birds or Habitats Directives. The objectives of the Birds and Habitats Directives and the WFD 

apply to such sites. Links between the Water Framework Directive (WFD 2000/60/EC) and 

Nature Directives (Birds Directive 2009/147/EC and Habitats Directive 92/43/EEC) Frequently 

Asked Questions (December 2011), 9-10.

43



44



Article 11 of the WFD sets out the PoMs for surface waters and groundwater.
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The WFD does not define the concept of ‘deterioration of a body of water’. In Bund für Umwelt 

und Naturschutz Deutschland eV v Bundesrepublik Deutschland (Case C-461/13), the CJEU 

was called to rule whether the concept of a ‘deterioration of the status' of a body of surface 

water in article 4(1)(a)(i) of the WFD should be interpreted as covering: (1) only detrimental 

changes that resulted in a lowering of the overall status of that body of water (status classes 

theory); or (2) any detrimental change to the body of water at issue (status quo theory).

The Court upheld the status quo theory by ruling that ‘deterioration’ of a water body occurred 

as soon as the status classification of at least one of the quality elements within the meaning 

of annex V to the WFD falls by a single class, even if that fall did not result in a fall in the 

classification of the body of surface water as a whole. The Court further ruled that if the 

relevant quality element was already in the lowest class (that is, if deterioration was not 

possible as indicated above), any deterioration of that element would constitute a 

deterioration of the status. 
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Examples of new development activities are hydro-electric power plants and large scale water 

abstraction facilities.
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The CJEU ruled, in Bund für Umwelt und Naturschutz Deutschland eV v Bundesrepublik 

Deutschland (Case C-461/13), that a Member State cannot consider an individual project 

separately from the RBMP. The Court further ruled that ‘the grounds for derogation apply in 

particular where failure to comply with the objectives follows new modifications to the physical 

properties of the body of surface water, resulting in adverse effects. That may occur following 

new authorisations for projects’ (para 47).

In Gert Folk v Unabhängiger Verwaltungssenat für die Steiermark (Case C-529/15), a case 

under the Environmental Liability Directive (ELD; 2014/35/CE), the CJEU ruled that the WFD, 

especially article 2(1)(b), ‘must be interpreted as precluding a provision of national law which 

excludes, generally and automatically, that damage which has a significant adverse effect on 

the ecological, chemical or quantitative status or ecological potential of the water in question 

be categorised as “environmental damage’” due to the mere fact that it is covered by an 

authorisation granted under that law’ (para 34).

The Gert Folk case was brought by Mr Folk, who owned fishing rights for both banks of a 12 

kilometre stretch of the River Mürz in Austria downstream from a hydro-electric power plant. 

He alleged that fluctuations in water discharged by the power plant had caused ‘water 

damage’ under the ELD because they significantly adversely affected the ecological status of 

the river by disrupting the natural reproduction of fish.  The definition of ‘water damage’ in the 

ELD specifically excludes significant adverse effects on the ecological or chemical status of 

surface water if article 4(7) of the WFD applies. 

50



The process of identifying and assessing impacts under article 4(7) of the WFD may be 

carried out jointly with the procedure under the EIA Directive with the caveat that article 4(7) 

sets out requirements that go beyond those considered in the EIA process in that it includes

activities that may not be listed in either of the annexes to the EIA Directive. See European 

Commission, Environmental Impact Assessment of Projects; Guidance on Screening 

(Directive 2011/92/EU as amended by 2014/52/EU) (2017) 68; 

http://ec.europa.eu/environment/eia/pdf/EIA_guidance_Screening_final.pdf and European

Commission, Environmental Impact Assessment of Projects; Guidance on Scoping (Directive 

2011/92/EU as amended by 2014/52/EU) (2017), 68; 

http://ec.europa.eu/environment/eia/pdf/EIA_guidance_Scoping_final.pdf
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The WFD does not specify assessment procedures that must be carried out.
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Article 13 of the WFD directs Member States to ensure that a RBMP is produced for each 

river basin district that lies entirely within their territory. If the river basin district is international

and is located entirely in the EU, Member States should co-ordinate with other Member 

States to produce a single international RBMP. If an international river basin district extends 

beyond the boundaries of the EU, Member States should endeavour to produce a single 

RBMP but, if this is not possible, should at least cover the portion of the international river 

basin district that lies within their territory.
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Article 14 of the WFD sets out provisions on public information and consultation.
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Article 8 of the WFD directs Member States to establish programmes to monitor the status of 

surface water within each RBD for ‘(i) the volume and level or rate of flow to the extent 

relevant for ecological and chemical status and ecological potential, and (ii) the ecological and 

chemical status and ecological potential’. For groundwater, the programme must cover 

monitoring of the chemical and quantitative status. For protected areas, the monitoring must 

include the above as appropriate plus ‘specifications contained in Community legislation 

under which the individual protected areas have been established’.
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Other Directives to which the SEA is linked are the Nitrates Directive (91/676/EEC), the 

Waste Framework Directive ((EU) 2018/851), the Noise Directive (2002/49/EC), and the 

Flood Risk Directive (2997/60/EC). See Report from the Commission to the Council and the 

European Parliament under Article 12(3) of Directive 2001/42/EC on the assessment of the 

effects of certain plans and programmes on the environment (COM(2017) 234 final, 15 May 

2017), s 3; https://eur-lex.europa.eu/legal-

content/EN/TXT/PDF/?uri=CELEX:52017DC0234&from=EN  Still further Directives are the 

Marine Strategy Framework Directive (2008/56/EC), the Ambient Air Quality Directive 

(2008/50/EC), Heavy Metals in the Ambient Air Quality Directive (2004/107/EC), and the 

Seveso Directive (2012/18/EU). See European Commission, Environmental Impact  

Assessment of Projects; Guidance on Screening (Directive 2011/92/EU as amended by 

2014/52/EU) (2017), 69-72; 

http://ec.europa.eu/environment/eia/pdf/EIA_guidance_Screening_final.pdf
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A determination whether an RBMP and a PoM are within the scope of the SEA Directive must 

be made on a case by case basis. The key question is ‘whether they set the framework for the 

future development consent of projects’. European Commission, Commission's Guidance on 

the implementation of Directive 2001/42/EC on the assessment of the effects of certain plans 

and programmes on the environment (2006), para 9.7; 

http://ec.europa.eu/environment/archives/eia/pdf/030923_sea_guidance.pdf 
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The European Commission stated that one area in which the SEA Directive ‘can add 

particular value to the implementation of the [WFD] is in the application of derogations [under] 

the WFD’. The Commission stated that ‘Whenever the terms “the wider environment”, 

“significantly better environmental option” or “sustainable human development” are used as 

criteria for applying a derogation, an environmental assessment in accordance with the SEA 

Directive may be useful in justifying the derogation on the basis of those criteria’. European 

Commission, Commission's Guidance on the implementation of Directive 2001/42/EC on the 

assessment of the effects of certain plans and programmes on the environment (2006), para 

9.16; http://ec.europa.eu/environment/archives/eia/pdf/030923_sea_guidance.pdf
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Synergies between the WFD and the EIA include using the detailed environmental data 

collected for water as part of the planning process of the RBMP, and the assessment of 

effects on water bodies under article 4(7) of the WFD, in the EIA process. In addition, if the 

EIA process indicates that a project listed in either of the annexes to the EIA Directive affects 

the status of a water body, as specified in the relevant RBMP, further assessment will be 

needed ‘to develop and review alternatives and possibly justify reasons of overriding public 

interest in line with the requirements of the [WFD]’. European Commission, Environmental 

Impact Assessment of Projects; Guidance on Screening (Directive 2011/92/EU as amended 

by 2014/52/EU) (2017) 69; 

http://ec.europa.eu/environment/eia/pdf/EIA_guidance_Screening_final.pd

In contrast to the scope of the public participation provisions of the SEA Directive on the 

environment, the public participation provisions of the WFD focus on measures to produce, 

review and update RBMPs. European Commission, Commission's Guidance on the 

implementation of Directive 2001/42/EC on the assessment of the effects of certain plans and 

programmes on the environment (2006), para 9.16; 

http://ec.europa.eu/environment/archives/eia/pdf/030923_sea_guidance.pdf
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BAT Reference Documents (BREFs) have been prepared under the IED and the Directive 

that it superseded, the Integrated Pollution Prevention and Control Directive (IPPC Directive), 

for various industrial activities listed in annex I to the IED including food, drink and milk 

industries, iron and steel production, and the manufacture of glass. They have also been 

prepared for various related topics concerning annex I including emissions from storage, and 

energy efficiency. BREFs are available from http://eippcb.jrc.ec.europa.eu/reference/ 

Work on BREFs is co-ordinated by the European IPPC Bureau at the EU Joint Research 

Centre in Seville, Spain.
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The IED, which extended the scope of the IPPC Directive including not only the categories of 

installations subject to it but also more stringent emission limit values on sulphur dioxide,

nitrogen oxides and dust, entered into force on 6 January 2011. Member States were required 

to transpose it by 7 January 2013 and to phase it in as follows:

• 7 January 2013: new installations

• 7 January 2014: installations formerly subject to IPPC except existing large combustion 

plants

• 7 January 2015: installations subject to IED but which were not subject to IPPC

• 7 January 2016: large combustion plants in existence before 6 January 2013; with a 

derogation to enable installations such as oil refineries and coal-fired power stations to 

delay complying with the IED until 30 June 2020 if the European Commission approves.
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The European Commission has published Frequently Asked Questions (FAQs) about the 

IED; available at http://ec.europa.eu/environment/industry/stationary/ied/faq.htm 
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Article 12 of the IED sets out the categories of measures for which descriptions must be 

provided in an application for a permit. Article 12 sets out the general principles that govern 

the basic obligations of an operator of a permitted activity. Article 14 sets out measures that 

must be included in the conditions for a permit.
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Article 24 directs Member States to ensure that the ‘public concerned’ are provided with ‘early 

and effective opportunities to participate in’ procedures specified in that article. Article 25, 

entitled ‘Access to justice’, sets out the conditions for Member States to ensure, in 

accordance with relevant national legal systems, ‘members of the public concerned have 

access to a review procedure before a court of law or another independent and impartial body 

established by law to challenge the substantive or procedural legality of decisions, acts or 

omissions subject to Article 24 when one of the following conditions is met’.
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Article 16 of the IED sets out monitoring requirements, in particular those for emissions.
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The BREF entitled ‘Best Available Techniques (BAT); Reference Document for the Intensive 

Rearing of Poultry or Pigs’ (2017) sets out among other things detailed information on the 

intensive rearing of poultry or pigs and related industrial processes, data and information on 

the environmental performance of relevant farms, current emissions, consumption and nature 

of raw materials, water consumption, and use of energy and the generation of waste, as well 

as techniques to prevent or, where this is not practicable, to reduce emissions from pig or 

poultry farms that were considered in determining the BAT. The BREF is available at 

http://eippcb.jrc.ec.europa.eu/reference/irpp.html
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The monitoring that is required under the IED may be used  for the EIA process with the 

caveat that the monitoring will not cover all aspects required under the EIA Directive. In 

addition, the approach to monitoring adopted under the IED may be expanded to cover 

aspects specified in monitoring proposals under the EIA Directive. European Commission, 

Environmental Impact  Assessment of Projects; Guidance on Screening (Directive 

2011/92/EU as amended by 2014/52/EU) (2017), 71; 

http://ec.europa.eu/environment/eia/pdf/EIA_guidance_Screening_final.pdf and European 

Commission, Environmental Impact Assessment of Projects; Guidance on Scoping (Directive 

2011/92/EU as amended by 2014/52/EU) (2017), 68; 

http://ec.europa.eu/environment/eia/pdf/EIA_guidance_Scoping_final.pdf
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Member States tend to use monitoring arrangements required by the IED and other 

Directives, such as the Habitats Directive and the WFD, for monitoring under the SEA 

Directive. Report from the Commission to the Council and the European Parliament under 

Article 12(3) of Directive 2001/42/EC on the assessment of the effects of certain plans and 

programmes on the environment (COM(2017) 234 final, 15 May 2017), s 2.6; https://eur-

lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52017DC0234&from=EN  
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