
The presentation will be focused on ‘who can access the court’ and in a secondary 
manner on ‘which procedure can they access’



This is one of the most useful materials on the topic for the work of a judge.



It consists of 65 pages, it is rather complex.



• This is a summary of case law regarding EIA. 
• It concerns the EIA Directive and the material has been updated in 2022.
• Because the most important case law deals with the EIA Directive this is 

important.
• It is also important for Access to Justice, even in the strict sense of Article 9 para 

2.
• The aim is to enhance public participation and access to justice through the 

national courts.
• It is important to remember that there is always the option to ask the CJEU. It is 

important that these problems reach the EU Courts because they concern multiple 
Member States.

• If you search ‘Aarhus’ at the CJEU website, you might find answers to what you 
need. 



ERA’s elearning on Access to Justice is very helpful. This is available to disseminate 
among judges and contains links to many cases by the CJEU. It is up to date.



The question of what environmental law consists of is more and more complex.



• These judgments often deal with industrial operations. 





In January 2021, the CJEU confirmed, in its decision in the case of Stichting Varkens in Nood, 
the importance of access to justice in environmental matters. In this case, the CJEU answered 
preliminary questions regarding the interpretation of art. 9(2) of the Aarhus Convention. The 
CJEU declared that access to justice of the public concerned must be guaranteed, even 
without prior involvement in the public participation procedure. Although this decision 
relates to art. 9(2), it impacts the development of legislative proposals and shows how access 
to justice in environmental matters is viewed in the EU as a separate, autonomous 
procedure.
Case C-826/18 Stichting Varkens in Nood and Others ECLI:EU:C:2021:7.



• A case about Paris, Brussels and Madrid went against a regulation with regard to 
air pollution.

• The CJEU refused legal standing of the cities. They still can access national
courts.

• Judges must consider whether the plaintiffs have direct access to the CJEU. IF not, 
then there is an obligation to ask a preliminary question.



• A2J is also governed by other legal instruments.
• The ECtHR is one of them and it is part of EU law.



• This is a famous cases.
• The ECtHR found a violation of Article 13 on access to justice.



• This is useful to identify the affected individuals.



These factsheets on environment and climate protection are available on the website.



• The second pillar is rather narrow. It concerns only specific activities with 
significant effect.

• The third pillar is wide.
• As regards the conditions for legal standing there is a difference between the 

decisions stemming from pillar II (public participation)







That’s already groundbreaking for many countries.





• The CJEU was dealing with a Swedish case. The Court confirmed that the criteria
should be such that there is wide access to justice.

• The criteria were changed, and the minimum is now 200 members.
• In Czechia, there was no limit, now the limit is 200 members.
• In Ireland they raised the fee to participate in land use litigation.







This is a famous case that refers to the Ferrari with closed doors.



The CJEU regularly makes reference to this guidance.



• The most important legislation in EU law is the EIA Directive. The old Directive is 
form 1985 and we have some important case law concerning the old version.

• There is a defivition of the public concerned, including the wide access to justice 
requirement.

• The EIA Directive copies the requirements of the Aarhus Convention for a fair, 
equitable, timely, and tnot prohibitively expensive procedure.





• The Habitats Directive and Natura 2000 belong to the strict regime according to the 
CJEU.

• This is one of the Brown Bear cases.
• This does not mean all procedures under the Habitats Directive fall under the 2nd 

pillar.



• The case concerned protection of species and whether it falls under the 2nd pillar.
• Essentially the Habitats Directive has 2 basic requirements:
Assess the plans (strict regime)
Protection of species that does not necessarily fall under the 2nd pillar and the strict 
regime.





Who may rely on these Directives that fall under the strict regime?
The Gruber case concerned an Austrian citizen who wanted to challenge a permit 
that required an EIA. In principle the procedure will fall under the strict regime. But is 
she concerned? There must be a link between what she is claiming and the project.

She is not there to protect the environment, she wants to protect her property.

The scope of the EIA is very broad, it takes into account impacts on the property 
around, or cultural heritage. Everything is within the scope of the EIA Directive.



There can be conditions, such as fees, for the neighbours but wide access must be 
ensured at all times.





• The CJEU says that regardless of the type of legal act there should be a possibility 
to bring a legal action.



• Direct effect is based on the relation between these individuals and public health.



This is a simplified approach to A2J. 
Point1 Is a tricky question, it could be determined by the interests/rights of 
participants in their claims. 





• There are two categories of individuals who should have procedural rights. 
• In those cases MS must ensure that the information is shared with the public 

concerned.





The last case is interesting because the CJEU concluded that natural and legal 
persons (not public concerned, direct applicability) should be in a position to require 
authorities to amend an action programme or adopt other measures. 
1. Similar to the Janecek case, the legal act is not an individual act, it’s a plan. It is a 

strategic act. The public concerned must be in a position to challenge the non-
existence or bad quality of strategic documents.

2. The CJEU includes other entities in relation to the quality of water on the basis of 
direct effect of EU law.

From the perspective of EU law municipalities can rely on direct effect of EU law 
concerning certain rights.



This only confirms that it was not a big project, because EIA was not required here.



This decision included two parts.



Even the NGOs are not deemed to be particularly concerned in terms of direct effect.





A law firm entity wanted to challenge a waste treatment facility permit. 

The CJEU once again said the conditions are conform with EU law as long as they do 
not obstruct wide access to justice.



The question was whether the notion of public can cover entities not recognised by 
law.

There was no CJEU answer.



In these cases, the CJEU said that they can ask for the plan to be adopted, but the 
applicants have no say as to the content of the plan.



• The public may challenge individual measures.

• The third pillar includes acts and omissions that are not ‘decisions’.

• With climate laws MS are required to adopt plans for energy efficiency and other 
objectives. We can expect that they will be challenged.







The CJEU has ruled that when a plan is of low quality the effects of its annulment 
must be taken into account. If the annulment will be more environmentally harmful 
than the maintenance of the low quality existing plan, then it should not be annulled.





Compensation is important as a last resort when the judge cannot do much else.



These damages are part of the huge bulk of effectiveness of EU law. 





Direct effect does not mean the entire Directive is directly applicable, it is reserved to 
certain provisions. This still allows for conform interpretation. 




