
Public participation in environmental decision-making has become an indelible 

feature of many environmental regulatory systems worldwide over the past few 

decades. Individuals and organisations affected by development approvals, pollution 

licences, land use plans and other types of regulatory processes have increasingly 

demanded greater consultation, and more transparent and accountable decisions. 

This article considers historical perspectives, theoretical approaches and legal 

mechanisms for public participation.



In the Aarhus – EU legal framework, public participation in environmental 

decisionmaking is presented by the second pillar of the Aarhus Convention . The 

public participation requirements reach beyond the narrow scope of decision-making 

and apply also to adoption of plans and programmes and legislative process. In these 

areas, however, the participation takes consultative form and the Member States are 

provided larger space for consideration on detailed rules.



At the EU level, the Aarhus requirements have been implemented by a single 

comperhensive directive (2003/35/EC), which amended the directives dealing with the 

most important procedures – the EIA Directive on environmental impact assessment 

of large projects and the IPPC (now the IED) directive dealing with large industrial 

installations.



Three major groups of EU directives can be identified with regard to the Aarhus 

requirements in the second pillar. The directives in the first group lay down 

requirements for participation in decision-making. Besides the EIA Directive and the 

IED Directive, also the SEVESO Directive dealing with major accident hazards makes 

a direct referrence to the Aarhus Convention. The directives in the second group also 

require the Member States to grant the public concerned participatory rights 

according to the Court of Justice, but this might not be evident at the first sight since 

they do not include explicit requirements. Beside these, there is a large group of 

directives that require public participation in elaboration of plans.



The directives in the first group lay down requirements for participation in 

decisionmaking following the second pillar of the Aarhus Convention. Within this 

group, the activities permitted under the EIA Directive and the IED Directive can be 

subsumed under the activities listed in Annex I of the Aarhus Convention.



The EIA Directive provides a clear obligation to provide for public participation before 

any construction work has been done. Reasonable time-frames for the different 

phases shall be provided, allowing sufficient time for informing the public and for the 

public concerned to prepare and participate effectively in environmental decision-

making subject to the provisions of this Article. When providing time-frames for public 

participation, Member States shall take into account the complexity of the decision-

making procedure and the project. As a minimum, the public concerned should be 

given 30 working days after all relevant information has been made available for them 

by the competent authority to prepare and participate effectively.



In the framework of access to justice provisions, the Convention requires the parties, 

to provide adequate and effective remedies, including injunctive relief as appropriate, 

which shall be fair, equitable, timely and not prohibitively expensive. Article 9 (2) of 

the Convention has been implemented through Article 11 of the Directive.

The EIA and the IED directives have similar provisions on public participation, but 

they have a wider scope in that they also provide for cross-border public participation 

and provisions on access to justice. 



In a preliminary ruling, the CJEU found a specific of the Austrian EIA regime to be in 

conflict with Art 11 EIA Directive: The Austrian EIA Act provides for a procedure in 

which the EIA authority examines and decides whether a particular project requires 

an EIA (‘declaratory procedure’). In case the authority comes to a negative decision, 

i.e. no EIA is required, neighbours do not have a right to contest this administrative 

decision. Additionally, they do not have the right to bring an action directly against this 

administrative decision in any later permitting procedure to which they are parties; 

thus, the administrative decision not to conduct an EIA is having ‘binding effect’ on 

neighbours.The CJEU confirmed that Member States dispose of a wide margin of 

discretion when implementing Art 11 of the EIA Directive. However, it underlined that 

this discretion is limited by the need to respect the objective of ensuring wide access 

to justice for the public concerned, expressed in Art 11(3) EIA Directive and Art 9(2) 

Aarhus Convention. 



The Austrian legislator has exceeded the bounds of its discretion: According to the 

CJEU, current law precludes a majority of persons being part of the ‘public 

concerned’ and satisfying the criteria laid down by national law concerning ‘sufficient 

interest’ or ‘impairment of a right’ from bringing any action against the decision not to 

conduct an EIA. Thus, provided ‘neighbours’ as defined by the relevant Austrian law 

satisfy the criteria set out in Art 1(2) EIA Directive, a decision declaring that a 

particular project does not require an EIA must not be binding on them.



The implementation of the EIA Directive differs among the Member States. In some 

countries, the one-stop-shop procedure is employed, with only one permitting 

procedure, meanwhile elsewhere, the permitting procedure consists of more phases. 

As a general rule, the requirements regarding public participantion apply to all these 

separate phases.



Public participation in decision-making cannot be easily replaced by the court 

proceedings. In a judgement in case C-263/08, the CJEU concluded that access to 

justice and participation in decision-making are two different aspects of participation.

According to the CJEU, the arguments raised for the first time before the cuourt

cannot be easily rejected because they have not been raised in the administratie

proceddings. However, the Member States may lay down specific procedural rules, 

such as the inadmissibility of an argument submitted abusively or in bad faith, which 

constitute appropriate mechanisms for ensuring the efficiency of the legal 

proceedings.



On the other hand, the jurisprudence of the CJEU and the opinion of general 

advocate Bobek confirm it is posssible to require participation in decision-making as a 

precondition to access to justice.



The CJEU also had an opportunity to deal with various obstacles to participation in 

decision-making, although not that often as in the matters concerning access to 

justice. Most notably, in case C-216/05, it concluded that the EIA Directive does not 

preclude introduction of fees. The members of the public concerned may therefore be 

required to pay certain fee in order to participate in the permitting procedure. 

Nevertheless, the fees cannot be fixed at a level which would be such as to prevent 

the directive from being fully effective.



You have also heard that legislative acts are excluded from the scope of the Aarhus 

Convention and also from the EIA Directive.

Still, there are some requirements as regarding the judicial review. So, even though 

there is no participation as such in this second pillar, there comes a sort of judicial 

review, which may even say that the exception was not applicable to this case – the 

permit procedure must go back within the administrative level, not the legislative one. 

And the public concerned must be allowed to participate.



The EIA and the IED directives have similar provisions on public participation, and 

also provide provisions on access to justice.



According to the Preamble of the IED (§27) and according to Article 24 of the 

Directive itself, the Directive ensures that the public has a right to participate in the 

decision-making process, and to be informed of its consequences, by having access 

to permit applications in order to give opinions, permits, results of the monitoring of 

releases and the European Pollutant Release and Transfer Register (E-PRTR).

In E-PRTR, emission data reported by member states are made accessible in a 

public register, which is intended to provide environmental information on major 

industrial activities. E-PRTR has replaced the previous European Union-wide 

pollutant inventory, the so-called European Pollutant Emission Register (EPER).

The competent authority can make information available via the internet, under Article 

24 (2) and 24 (3). In order to do so, referring to Article 14 (1d), the operator has to 

supply to the competent authority (at least annually) (a) emission monitoring results 

and other required data and (b) a summary of the results of emission monitoring 

(Article 15 (3b)). 



The IED’s Article 24 and Annex IV concerns: “access to information and public 

participation in the permit procedure”. They describe the minimum standards for how 

decisions about permits should be publicised, how citizens should be involved in the 

process, and how information should be made available.

Article 24 of the IED is an obvious example of the principles of the Aarhus Convention 

being written into EU law. It sets out minimum requirements towards implementing the 

Convention by including the need to publish relevant information proactively and 

online.

The provision on access to justice (Art. 25) is very similar to Art 11 of the EIA 

Directive



In fact, Article 24 requires further information to be made available to the public but 

does not oblige Member States to ensure this information is published online as well. 

There is no clear justification for why some but not all environmental information 

should be available online. For example, emissions monitoring data, which is by 

default public information, could also be included.

Article 65 imposes further requirements as regards access to infomration.





Directive 2012/18/EU – also known as Seveso III – has the aim of preventing 

majoraccident hazards involving dangerous substances and of limiting their 

consequences for human health and the environment. It is the third amendment after 

Seveso I and II, the name of which derives from the disastrous dioxin accident of 

1976 in the Italian town of Seveso. After its adoption by the European parliament and 

the Council, Seveso III came into force on 1 June 2015 and is thus binding for all EU 

member states.

The SEVESO III Directive grants detailed rights to citizens in terms of access to 

environmental information, public participation and access to justice. 



In addition, it includes specific provisions on inspections including the possibility to 

request ad hoc inspections in case of serious environmental complaints.

The national administrative bodies in charge of the implementation of the Seveso III 

Directive are primarily responsible to verify specific situations of alleged 

noncompliance and have the appropriate means to address the problem if the 

concerns are found justified. National courts are competent to uphold actions by 

individuals seeking protection against national measures that are incompatible with 

EC law or financial compensation for the damage caused by the lack of measures



The scope of the SEVESO III Directive and the EIA Directive is limited by several 

exceptions. 



According to the CJEU, the judicial review is still possible in these cases, but limited 

to question wheter all the conditions for specific regime have been met.



Besides the EIA Directive and the IED Directive, also the SEVESO Directive dealing 

with major accident hazards makes a direct referrence to the Aarhus Convention. The 

directives in the second group also require the Member States to grant the public 

concerned participatory rights according to the Court of Justice, but this might not be 

evident at the first sight since they do not include explicit requirements. 



In 2017, the CJEU confirmed that the Art. 6(3) of the Habitats Directive contains 

requirements on public participation, although not explicit.

The case evolves around an administrative procedure in Trenčín, Slovakia to 

authorise a project constructing an enclosure that would extend a deer reserve in an 

area in the Strážov Mountains, designated as a Natura 2000 site under the Habitats 

Directive. LZ (forest protection association VLK), fearing the negative implications this 

would have for wild brown bears in the area, objected to the authorisation.

The Court found that when a Member State’s procedural rules apply to actions 

concerning the exercise of rights which an environmental organisation derives from 

article 6 (3) of the Habitats Directive; ‘that Member State is implementing obligations 

stemming from those provisions and must therefore be regarded as implementing EU 

law’ (para 52).

Such rights existed under article 6 (3) of the Habitats Directive because that provision 

had to be interpreted in conformity with Article 6 (1) (b) of the Aarhus Convention. To 

recall, article 6 (3) of the Directive provides that the competent national authorities, 

before agreeing to a plan or project as referred to in that provision, must, if 

appropriate, obtain the opinion of the general public. After noting the binding effect of 

that provision, the ECJ stated that it ‘must be read in conjunction with Article 6(1)(b) of 

the Aarhus Convention, an instrument which forms an integral part of the EU legal 

order.’ (para 45) The ECJ then proceeded with reiterating the right to public 



participation in environmental matters under Article 6 of the Aarhus Convention, and 

found that LZ derived a right from Article 6 (3) of the Habitats Directive to participate 

within the meaning of the Aarhus Convention in a procedure for authorisation of a 

project likely to have a significant effect on the environment (paras 46-49).



In this case,the CJEU ruled that environmental NGOs must have access to justice in 

water law proceedings. The Water Framework Directive does not lay down any 

specific requirement as regards public participation in decision-making. However, 

according to the Austrian legislation , participation in the administrative proceedings 

was a precondition for access to justice. If not allowed to participate in the 

administrative proceedings, the NGOs would have no chance to challenge the 

decision before the courts.



There is a large group of the EU environmental directives that require public 

participation in elaboration of plans and programmes, most notably the SEA Directive, 

the Water Framework Directive, the Air Quality Directive, the Waste Framework 

Directive and the Environmental Noise Directive.



Public participation under the SEA Directive takes form of consultations.



The Air Quality Directive focuses on dissemination of information.





Even without explicit requirements, the CJEU concluded that the individuals affected 

by the air quality must be allowed to request the national authorities to adopt an 

action plan to fight the air pollution.










