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The legal basis
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Background
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The notion of “direct effect” through the lens of logical and teleological 

reasoning as well as literal interpretation. 
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Main message: Given that the EU law doesn’t deal with procedural rules 

relating to access to justice and effective remedies, in such cases domestic 

procedural rules are applicable in the light of the principle of equivalence and 

principle of effectiveness. 
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The selection of the “Notice” as an instrument is rather rare in environmental 

law in contrast to the fields of competition and free movements of goods. 

The Notice constitutes an interpretative Communication based on the 

relevant CJEU case law and reflecting the opinion of the Commission on 

these topics. 
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This Notice is not a legally binding act; it aspires to close the existing gaps in 

the EU secondary legislation. 
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Brief definition. 

The legal standing is the most crucial issue. The practical information aspect 

is of great significance for the citizens.
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Self-explanatory.

The first approach is quite obvious and expected. As regards the second 

approach it is important to mention the C-72/95, Kraaijeveld case . 
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Based on different legal systems across the EU, the legal standing may be 

related either to the question of interest (i.e France) or to the principle of 

impairment of a right (i.e. Germany, Austria). 
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As regards Art. 9(2) of the Aarhus Convention, Annex I concerns activities 

that must be subject to public participation, whereas Annex II covers the 

activities that could be subject to public participation, if there is a significant 

on the environment. 
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The CJEU have dealt with these topics in the famous cases C-240/09 LZ 1, 

Slovak Brown Bear and C-243/15 LZ 2, Slovak Brown Bear establishing a 

link between Art. 9(2) and Art. 6 of the Aarhus Convention in the framework 

of Article 6 of Habitats Directive (appropriate assessment). 
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In this case, it is very interesting to see how the CJEU ended up saying that 

there is legal standing relating to a directive without any explicit relevant 

provision. 
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Main message: Given the lack of direct of effect of the Article 9(3) of the 

Aarhus Convention, the domestic law should be interpreted through the lens 

of the objectives of the Aarhus Convention and the obligations arising from 

EU. 
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Overview of CJEU cases
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Overview of CJEU cases
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In the German legal order, legal arguments which have not been raised at 

the administrative phase cannot be raised for the first time at the judicial 

phase. 

This is not in line with the EU law which clearly separates the administrative 

stage from the judicial stage. 

29



Main message: the intensity of the judicial review depend on the domestic 

legal traditions (i.e. In Germany the scope of the review is extensive, 

whereas in France the principle of demand applies and, therefore, the judge 

is only bound to the demand raised by the complainant)
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The review of the substantive legality may be challenging for the French 

jurisprudence. 
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Scrutinizing decisions on plans  obligation coming from Art. 7 of the 

Aarhus Convention

Scrutinizing national legislation and regulatory acts  If this EU provision 

is not enshrined in the relevant domestic provisions, the national judge 

should take aside the domestic law and apply the EU law. 
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The topic is more acute in the UK and Ireland but also in some other 

jurisprudence. 

For further information, there is a tailor-made presentation on this topic within 

the present training module. 
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