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This slide aims to illuminate the background of the author and original presenter of this 
presentation. There is no need for others to retain it.

Article 252 TFEU

The Court of Justice shall be assisted by eight Advocates-General. Should the Court of 
Justice so request, the Council, acting unanimously, may increase the number of 
Advocates-General. 

It shall be the duty of the Advocate-General, acting with complete impartiality and 
independence, to make, in open court, reasoned submissions on cases which, in 
accordance with the Statute of the Court of Justice of the European Union, require his 
involvement.

Remarks: 

The Council has decided to increase the number of AGs to eleven.

The AG is not assigned to any particular chamber of the court. She does not participate 
in the deliberations of the judgment. 
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Content of the presentation



5

5

Content of the first subsection
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If EU law was subject to Member State law, that is to unilateral decisions of

Member States, it would be fragmented. The preliminary reference

procedure would not make much sense. It would be reduced to an advisory

opinion and that is not compatible with the role of a court. A comittee of

experts would be sufficient.

See :

Case 6/64 Costa (EU:C:1964:66)

Case 106/77 Simmenthal (EU:C:1978:49), paragraph 17

Case C-213/89 Factortame and Others (EU:C:1990:257), paragraph 18

Case C-409/06 Winner Wetten (EU:C:2010:503), paragraph 53
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The Treaties intend to confer rights on individuals which become part of their

legal heritage. The vigilance of individuals concerned to protect their rights

amounts to an effective supervision in addition to the supervision entrusted

to the Commission and to the Member states under the infringement

procedure (Article 258 et seq. TFEU). Individuals therefore must be

considered agents in the enforcement of EU law, including environmental

law.

Direct effect is only possible if the rule in question is sufficiently clear and

unconditional. The absence of conditions requires in particular that no

legislative intervention on the part of the Member States is necessary.

The provisions of the Treaties and of Regulations as such do not require any

additional measures by Member States to become effective. Their direct

effect depends primarily on their wording.

See: Case 26/62 van Gend & Loos (EU:C:1963:1)
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The Court stresses that directives, too, are binding. Therefore, direct effect

cannot be excluded completely. The useful effect (effet utile) of a directive

would be weakened if individuals were prevented from relying on it before

their national courts and if the latter were prevented from taking it into

consideration as an element of EU law. This is confirmed by Article 267

TFEU, which empowers national courts to refer to the Court questions

concerning the validity and interpretation of all acts of the community

institutions, without distinction between regulations, directives and other

measures. Subsequently, the Court added that a Member State which has

not adopted the implementing measures required by the directive in the

prescribed periods may not rely, as against individuals, on its own failure to

perform the obligations which the directive entails. In contrast, until the

expiration of the period fixed for the implementation of a directive Member

States cannot be reproached for not having yet adopted measures

implementing it in national law.

See:

Case (EU:C:1974:133)

Case C-282/10 Dominguez (EU:C:2012:33)

Case C-122/17 Smith (EU:C:2018:631)
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Obviously, transposing law should be interpreted in conformity with the

directive, but EU loyalty and the precedence of EU law require that also all

other internal legal measures are interpreted to achieve the results required

by EU law. This can help to avoid a conflict between MS law and directly

effective EU law. However, interpretation in conformity is not limited to clear

and unconditional rules. A sufficiently clear objective is enough. Moreover,

interpretation in conformity can result in obligations put on private parties

as they result from internal law that is interpreted.

However, for reasons of legal certainty interpretation in conformity cannot

result in an interpretation contra legem. It is not entirely clear what would

constitute an interpretation contra legem and even whether is a concept of

EU law or MS law.

See:

Case C-240/09 Lesoochranárske zoskupenie (EU:C:2011:125)

Case C-282/10 Dominguez (EU:C:2012:33)
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National courts are entrusted with ensuring the legal protection which

citizens derive from the direct effect of the provisions of community law. In

the absence of harmonization, it is for the domestic legal system of each

Member State to determine the procedural conditions. However such

conditions cannot be less favourable than those relating to similar actions of

a domestic nature (principle of equivalence). Moreover, conditions and time-

limits set up by the national legal system must not make it impossible in

practice to exercise the rights which the national courts are obliged to protect

(principle of effectiveness).

Cf. Case C-240/09 Lesoochranárske zoskupenie (EU:C:2011:125)
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The focus on practical effect alone can strengthen EU environmental law

significantly. It cannot be excluded that within Member State legal systems

the interpretation of internal environmental provisions often is based on an

inverse approach, in particular with regard to permit procedures.

Environmental provisions often are late additions to well-established systems

that aim to make projects possible. Within these procedures environmental

law can appear to be the exception and may therefore be interpreted

restrictively. In contrast, if the CJEU is asked to interpret EU environmental

law it does not start from an established system that needs to accommodate

additional environmental rules. For the CJEU most environmental rules are

characterised primarily by their own objectives that should be achieved by

ensuring practical effect of the provision in question. Moreover, EU

environmental policy is supposed to achieve a high level of protection under

Art. 191 (2) TFEU. This objective must be taken into account in the

interpretation of EU environmental rules.
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The preliminary reference procedure is laid down in Art. 19 (3) b) TEU and

Art. 267 TFEU. It aims to achieve a uniform interpretation of EU law by all

domestic courts and to assist in the effective judicial protection of individuals.

The procedure relies on the co-operation between the national judge and the

Court of Justice.

See

Joined Cases C-261/08 and C-348/08 Zurita García and Choque Cabrera

(EU:C:2009:648), paragraph 36;

Case C-210/06 Cartesio (EU:C:2008:723), paragraph 91.

The co-operative nature becomes apparent in requirements put on the

referring court to respect and assist the CJEU in its task but also in the

efforts of the CJEU to provide useful answers and to protect the referring

court from interference, eg. from the parties or from higher courts.

Some national systems (France, Belgium, Germany) know similar

procedures, mostly limited to the validity of sub-constitutional law.
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Only questions of EU law can be the object of a reference, but neither national law nor 

international law that is not part of EU law. However, it is possible to ask the Court whether EU 

law is to be interpreted as to allow for certain Member State rules.

Eg. Case C-115/09 Bund für Umwelt und Naturschutz (Trianel) (EU:C:2011:289): 

Article 10a of [the EIA Directive] precludes legislation which does not permit non-governmental 

organisations promoting environmental protection, … , to rely before the courts, in an action 

contesting a decision authorising projects ‘likely to have significant effects on the environment’ 

…, on the infringement of a rule flowing from the environment law of the European Union and 

intended to protect the environment, on the ground that that rule protects only the interests of 

the general public and not the interests of individuals.

In principle, all questions must be relevant for the outcome of the case pending before the 

domestic court. However, the CJEU considers that, in principle, the referring court alone can 

assess the necessity of the questions and determine their subject-matter. Therefore, the CJEU 

will reject a question only in exceptional and manifest circumstances as inadmissible. That is 

the case in particular where the problem referred to the Court is purely hypothetical or where 

the interpretation of a EU rule which is sought by the national court has no relation to the actual 

facts of the main action or to its purpose.

See: Case C-415/93 Bosman (EU:C:1995:463), paragraph 61; 

Joined Cases C-188/10 and C-189/10 Melki and Abdeli (EU:C:2010:363), paragraph 27.
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If questions concerning the interpretation of EU law arise in a pending case,

all domestic courts are competent to make a reference (Art. 267 (2) TFEU)

but courts of last instance are under an obligation to refer the question to the

CJEU (Art. 267 (3) TFEU).

On the power to make a reference see Case 283/81 Cilfit and Others

(EU:C:1982:335), paragraphs 6 et seq.

The preliminary reference procedure in principle does not create rights of

parties to the proceedings to compel a reference.

Eg. Case C-138/08 Hochtief and Linde-Kca-Dresden (EU:C:2009:627),

paragraphs 21 and 22
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If there is any doubt, the CJEU will assess wether the referring body is a

court. [Case C-53/03 Syfait (EU:C:2005:333); Case C- 394/11, Belov

(EU:C:2013:48)]
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In principle, last instance courts are obliged to make a reference if a question

on EU law arises (Art. 267 (3) TFEU). Any national court or tribunal against

whose decisions there is no judicial remedy under national law is a court of

last instance under this provision and therefore obliged as to refer a question

of EU law to the CJEU if it is relevant to the outcome of a pending case.

See Case C- 99/00 Lyckeskog (EU:C:2002:329), paragraphs 14 et seq.;

Case C-210/06 Cartesio (EU:C:2008:723), paragraphs 75 to 79.

However, if the CJEU has already dealt with the point of law in question or if

the correct application of EU law is obvious (acte claire) a reference is not

necessary. It is up to the domestic court to appreciate this necessity.

Case 283/81 Cilfit and Others (EU:C:1982:335), paragraphs 6 et seq.
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Article 94 of the Rules of Procedure of the CJEU:

In addition to the text of the questions referred to the Court for a preliminary

ruling, the request for a preliminary ruling shall contain:

(a) a summary of the subject-matter of the dispute and the relevant

findings of fact as determined by the referring court or tribunal, or, at least,

an account of the facts on which the questions are based;

(b) the tenor of any national provisions applicable in the case and, where

appropriate, the relevant national case-law;

(c) a statement of the reasons which prompted the referring court or

tribunal to inquire about the interpretation or validity of certain

provisions of European Union law, and the relationship between those

provisions and the national legislation applicable to the main

proceedings.
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The timing of the reference lies in the discretion of the domestic court. There may be good 

reasons to determine the relevant facts first or after the reference, depending, for example, on 

the complexity of the factfinding. 

The reference procedure itself takes on average 15 - 16 months in the CJEU; around half of this 

time is taken up by translation and external time limits to submit observations. However, the 

average includes cases without hearings or opinions and orders that are issued without a 

written procedure.

After the reference the domestic court has to apply the ruling of the CJEU to ist case. 
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In rare cases the treatment of a preliminary reference can be sped up: 

The urgent procedure is reserved for the Area of Freedom, Security and Justice. It has only 

been applied where people were held in prison until the Court provided a reply or where 

responsibility for children was at stake.

The expedited procedure can, in principle, be applied to environmental cases. However, the 

only case that I am aware of was the politically charged infringement procedure where the Court 

hat additionally issued an interim order.

What happens more often is the granting of priority. This means that at every stage the case is 

granted priority over other cases, but time-limits are not shortened.
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A slide on the stages of the procedure in the Court of Justice.
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A slide on the costs of a reference
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This case introduces the problem of validity challenges to EU legal acts in domestic 
courts.



25

25

If the case before the domestic court turns on an EU legal act and the court

doubts the validity of the act the situation changes. A declaration of invalidity

by any domestic court would create a much more significant risk for the

uniform application of EU law compared to some erroneous interpretation.

Therefore, only EU courts can declare an EU act to be invalid. As

consequence, all MS courts must make a reference if they consider that an

EU act, relevant for their case, is invalid. While they wait for the response of

the CJEU they may adopt interim measures if they are absolutely necessary

[Joined Cases C-143/88 and C-92/89 of 21 February 1991 Zuckerfabrik

Süderdithmarschen (EU:C:1991:65) and Case C-465/93 of 9 November

1995 Atlanta Fruchthandelsgesellschaft mbH and Others (EU:C:1995:369)].
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There are limitations to the validity reference: It only applies to derived EU 

law. The CJEU cannot assess the validity of the Treaties, but only of acts of 

the institutions.

Moreover, a reference on the validity of an act that is not relevant to the 

domestic case will be rejected as inadmissible. Though in principle the 

assumption of relevance will also apply to a validity reference, the CJEU 

may in practice be more critical than with regard to questions on 

interpretation. It may also happen that instead of examining the validity the 

CJEU examines interpretation in conformity, and, as a consequence, no 

longer considers it necessary to examine the validity.
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The validity reference is important to ensure effective judicial protection 

against EU legal acts, in particular in the field of the environment. Operators 

are subject to restrictions and the opponents of activities that are allowed by 

EU law may consider that the EU act in question is incompatible with higher 

ranking EU law.

And finally there are the findings of the Aarhus Compliance Committee that 

the EU system of judicial protection is insufficient to transpose Art. 9(3) of the 

Convention. In this context they rejected EU arguments that the preliminary 

reference could significantly contribute to compliance. But at least with 

regard to incidental references, resulting from actions against domestic 

implementing measures, this assessment appears questionable. Some legal 

systems, in particular Ireland and the UK, appear to go even further and 

allow direct actions aiming to establish the invalidity of EU acts without 

recourse to any implementation by the Member State.
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A reference to the CJEU can have consequences that may appear as sanctions.

In particular, an order of the CJEU can be perceived this way. It is true that an order

based on incompetence of the CJEU or inadmissibility expresses criticism because it

demonstrates that the MS court did not understand the basic requirements for a

reference. However even such an order is part of the dialogue between jurisdictions. If the

domestic court accepts the advice embodied in the reasoning of the order it can often use

it to make another, improved reference. And the overall outcome may be much more

useful than an imperfect response to the deficient initial reference.

An order that is issued because the answer is manifest may also be perceived as a

criticism, but we should be realisitic: What appears manifest to the Supreme Court of the

European Union is not necessarily clear to a MS court (and vice versa!).

It’s also possible that parties do not agree with reference and appeal over it to a higher

MS court. However, the scope of such an appeal may not affect the appreciation of the

referring court whether there are doubts over EU law. Neither can lower courts be bound

to the interpretation of EU law by higher domestic courts to the effect that a reference is

excluded. See Case C-378/08 ERG and Others (EU:C:2010:126), paragraph 32 and

Case C-173/09 Elchinov (EU:C:2010:581), paragraph 27. However, it is possible that an

appeal against a reference is successful for other reasons, indepently from the reference.

Currently, the CJEU is dealing with cases that raise the possibility of real sanctions for

references, namely the risk of disciplinary proceedings because of making a reference. It

remains to be seen how the CJEU will deal with this issue.
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ECtHR of 20 september 2011, Ullens de Schooten et Rezabek v. Belgium,

complaints 3989/07 and 38353/07, points 54 et seq.

Art. 6 (1) ECHR includes a right that a case is heard by the competent

judge. If a reference procedure is foreseen, an arbitrary refusal to use it

can infringe the right to a fair trial:

National courts against whose decisions there is no judicial remedy under

national law, and which refuse to request a preliminary ruling from the

CJEU on a question raised before them concerning the interpretation of

European Union law, are required to give reasons for such refusal in the

light of the exceptions provided for by the case-law of the CJEU. They

must therefore indicate the reasons why they have found that the question

is irrelevant, that the European Union law provision in question has

already been interpreted by the CJEU, or that the correct application of EU

law is so obvious as to leave no scope for any reasonable doubt.
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Case C-129/00 Commission/Italy (EU:C:2003:656)

MS are responsible for infringements by all their agencies, including constitutionally independent

institution [such as Courts and their jurisprudence].

Case C-224/01 Köbler (EU:C:2003:513)

Damages: the provision infringed must be intended to confer rights on individuals; the breach

must be sufficiently serious; and there must be a direct causal link between the breach of the

obligation incumbent on the State and the loss or damage sustained by the injured parties.

With regard to the second of those conditions and its application with a view to establishing

possible State liability owing to a decision of a national court adjudicating at last instance, regard

must be had to the specific nature of the judicial function and to the legitimate requirements of

legal certainty... State liability for an infringement of EU law by a decision of such a court can be

incurred only in the exceptional case where the court has manifestly infringed the applicable law.

Case C-453/00, Kühne & Heitz (EU:C:2004:17)

The principle of cooperation arising from Article 4 (3) EU imposes on an administrative body an

obligation to review a final administrative decision, in order to take account of the interpretation

of the relevant provision given in the meantime by the Court where

- under national law, it has the power to reopen that decision;

- the administrative decision in question has become final as a result of a judgment of a

national court ruling at final instance (exhaustion of remedies);

- that judgment is, in the light of a decision given by the Court subsequent to it, based on a

misinterpretation of Community law which was adopted without a question being referred to the

Court for a preliminary ruling under the third paragraph of Article 267 TFEU; and

- the person concerned complained to the administrative body immediately after becoming

aware of that decision of the Court;

[- and the interests of third parties are not adversely affected.]
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Finally, the benefits of a reference should not be lost from view:

1. Obviously, a reference helps to assure the correct application of EU law.

2. Therefore, with a reference the likelihood of just outcome for the parties increases.

3. What is often overlooked is that the reference allows MS courts to participate in the

discourse over EU law. They set the agenda of the CJEU and with the reference they can

make their view on the matter heard – in particular by the CJEU, but finally by everybody in

the EU legal community. Furthermore, abstaining from a reference can mean that another

court takes the opportunity and a court that decided without a reference may have to change

its jurisprudence.
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