
The first slide shows the topic of the training module and speaks for itself.
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The slide shows the foreword and speaks for itself.

2



Here, the list of topics is shown.
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The slide is a title.
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It is important for the audience to have an easy approach to a complicated topic. 
The Aarhus Convention is a mixed agreement signed and ratified by the EU and the 
MS. They both have to comply with its requirements, inter alia wide access to 
justice in environmental matters. This should be reason enough to place the 
Aarhus Convention on the very top of the legal pyramid.
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Art. 9 of the Aarhus Convention has a far reaching scope. The slide is meant to 
raise the awareness of that legal fact. The access to justice guarantee covers the 
request for environmental information (para. 1). The audience may possibly be 
aware of the fact that those specific activities that demand a public participation 
under Art. 6 of the Aarhus Convention (like power plants, big wind farms etc.) are 
an essential part of the guarantee to challenge those projects in a court of law. 
However, the most important provision for the national legal practitioner is Art. 9 
(3) of the Aarhus Convention. It focusses on cases that concern “national law 
relating to the environment” which reflects nothing less than the everyday work in 
national courts.
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This slide goes deeper into Art. 9 (3) of the Aarhus Convention and presents this 
provision once more as a “catch-all clause”.
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Art. 9 (4) of the Aarhus Convention is introduced as a safeguard of – what the 
author calls – “green due process”. The topics of the presentation “timely” and 
“not prohibitively expensive” are highlighted.
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The slide is a title.
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When introducing an abstract notion (“not prohibitively expensive”) in a language 
that is for almost everyone not a working language, one should be aware of the 
pitfalls that have to be overcome in order to reach a proper understanding in the 
domestic legal context.
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The slide is meant to inspire those participants who like to approach legal 
problems by arguments drawn from theories on “language, law and 
understanding”. Judges are used to manage the subtleties of their domestic legal 
language. Therefore, they may be interested in the general challenges we face 
when we read (foreign) words and try to comprehend them.
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As a change this slide returns to the concrete legal context. It lists three EU-
Directives (EIA / IED / Seveso) where the key word “not prohibitively expensive” is 
replicated.
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During the last years it has turned out that the Common Law Countries within the 
EU are facing difficulties to comply with the standard that legal proceedings in 
environmental matters should not be “prohibitively expensive”.
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Ireland is taken as an example.
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The UK is taken as another example on how to cope with the problem.
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In „Edwards und Pallikaropoulos“ (C-260/11, p.33) the CJEU put emphasis on how a 
national cost regime should be shaped.
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This caricature speaks for itself.
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Chief Justice Frank Clarke from Ireland is taken as a role model for a judge being 
aware of how important a compliant cost regime is. Then the German situation is 
examined.
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German data are presented.
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Some (vague) answers and (meaningful?) numbers are given.

20



The audience gets an idea about the cost regime in Germany can should be given 
the opportunity to exchange information about other national cost regimes.
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Here the participants my express their own view.
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The slide presents the leading cases on the topic.

23



Good guidance on more general questions may be drawn from C-260/11 (“Edwards 
and Pallikaropoulos”).
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Her a definition of “costs” is provided.
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The importance of the predictability in the context is highlighted.
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The crucial point is to achieve the awareness of the national judge as an EU judge 
when it comes to the question whether or not the domestic proceedings are 
prohibitively expensive.
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The judge should look and assess the cost regime as a whole, meaning at all stages 
of proceedings.
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Following the “losers pays principle” is not enough. A deeper assessment has to be 
done.
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The cost assessment should encompass various subjective elements.
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An “ objective test” has to answer the question whether cost are objectively 
unreasonable.
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The slide calls for a creative exercise of discretion when it comes to the allocation 
of costs within environmental legal proceedings.
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Legal aid schemes remain a major device within a court system to guarantee access 
to justice in an effective manner.
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The slide is a title.

34



The framework of the EU legal order is to be recalled whenever it comes to the 
requirement that “procedures must be timely.
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Every practitioner should know the importance of time limits.
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The Commission Notice on Access to Justice in Environmental Matters is 
introduced as a helpful piece of comprehensive information. Experience shows 
that judges focus very much on legal texts and overlook other information for a 
better understanding of the matter.
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This last slide speaks for itself.
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